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PREFACE ‘ 


WHEN I was appointed to deliver the Tagore Lectures 
in the University of Calcutta in 1933, an experienced 
friend hinted tg me that a practical rather than a purely 
academic treatment of my subject was desirable. The 
suggestion fell upon willing ears; consequently the 
prelections which follow mainly fall under the descrip- 
tion of applied rather than pure Roman Law. My 
audience consisted almost entirely of Indian lawyers 
in the making, busied over many things besides Roman 
Law and yet liable to meet its ghost at any turn, for_ 
it haunts the most unexpected. places—even the banks - 
of ‘the Ganges, where it has- inspired most of the law 
relating to rights in water. I thought it might interest 
and possibly help my hearers. to give them: a rapid, 
sketch of some of the significant incidents in its past; 
and to follow this up with a more deliberate survey o 
the evidences of its present-day activity. For this _ 


latter purpose I have drawn freely upon recent case- 


law for illustrations of the numerous topics on which 
the Civil Law has been appealed to, and either followed 
or rejected or ‘‘disttiguished.’” My chief quarry has 
been the English and Scottish Reports. ` The latter 
have naturally giyen the better yield for my purpose, 
and I was pleased to learn that the Session Cases and 
the standard Scottish text-books are not unknown to 
the profession_in India; but copies are scarce, and I 
venture to suggest that they ought to be available for 
reference in the libraries of all the High Courts and © 
Schools of Law, 

I am Well aware of the ich store of interesting and 
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instructive discussion upon modern applications of the 

tvil Law which lies embedded in the Indian, South 
African, and Canadian Law Reports, and occasionally 
‘crops up in the Privy Council Appeal Cases, but I had 
neither the time nor the facilities for working this vein. 
An instance of this sort came to my notice during 
my Indian visit. A proprietor at Allahabad claimed an 
injunction against a neighbour projecting a portico over 
his ground, on the principle that he had proprietary 
rights in the air-space over his land a solo ad caelum 
—he did not get it. While thése pages were in‘the press, 
I observe that in two Indian appeals to the Privy Council 
their Lordships’ judgments quote passages from Lord 
Stair’s Institutions of the Law of Scotland both of a 
decidedly Romanist complexion, the one dealing with 
alluvio and the other with the requisites of adverse 
possession (Ind. App. (1934), pp. 25; 82). 

There is another practical matter on which I make 
bold to offer some observations—the academic training 
of the future legal practitioner. Some remarks on this 
subject will be found at pp. 69 seq. 

Publication of the lectures is required by the terms 
of the Tagore Foundation for educational use. It will 
readily be understood that in thee earlier and more 
general part, dealing with outstahding episodes in the 
history of Roman Law, free use has been made of the 
standard authorities without specifie acknowledgment; 
in the later and more technical part detailed references 
were essential. The only novelty is the attempt made 
to marshal and weigh the evidence begring upon the, 
place and significance of the Civil Law,in the legal world 
of to-day. - s 

J. M. 

THE UNIVERSITY OF EDINBURGH, e o 

Ig May 1934. 
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Readers of these Lectures may be taken to be familiar with 
the usual modes of citing the Roman sources, and referring to 
the English Reports. The following abbreviations are used in 
referring to the Scottish Reports :— 


M. Dict., Morrison’s Dictionary 1540/1808 

S., Shaw. - Session Cases (First Series) 1821/1838 16 vols. 
D., Dunlop . SE (Second Series) 1838/1862 24 ,, 
M., Macpherson ge (Third 3». ); 1862/1873 LLE 
R., Rettie 5 o (Fourth ,, ) 1873/1898 25 ,, 
F., Fraser $ 3 (Fifth „ ) 1898/1906 8 ,, 


From 1907 onwards the Reports are marked S.C. 1907, etc. 









LECTURE I 


INTRODUCTION 


My first pleasant duty is to express my deep apprecia- 
tion of the honĝur done me and the University from 
which I come, by the gracious act of the University of 
Calcutta in appointing me Tagore Professor for the 
current year, and thereby enabling me to make a brief 
contact with this great continent and its ancient civilisa- 
tion, which is particularly impressive in the department 
of Law. I accepted the office with some misgiving, due 
to a consciousness of my own limitations as a Scottish 
lawyer and Professor of Roman, or, as we call it, “Civil,” 
Law. It was difficult to decide at short notice how I 
could best repay your kindness by choosing a subject 
within my compass that should not be too academic 
in character, and not too remote from existing legal 

conditions in India, and by treating it in such a way 5| 

to stimulate rather than instruct. Acting on the advic > 
of some kind frienés who have had long experience in 
the administration ofthe law here, I am going to present 
to you some aspects of Roman Law as applied in the 
law of Great Britain, and adopted to a considerable 
extent in your Courts, where I am informed the voice 
of the Digest, or its echoes in the Law Reports, may 
still at times” be heard. I propose to approach this 
very large subject from one particular angle. I note. 
‘athong the legai luminaries on the Bench some diver- 
gence of opinion, or at any rate some difference of 
emphasis, with regard to the value and authority of the 
Roman Law for present- day purposes. Some speak 
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well of it out of respect for its venerable past and from 
a conviction that it may still, on occasion, be of practical 
service; others are inclined to belittle it as a spent 
force, which has had its day and has become a negligible 
factor in modern practice. General dicta in the one 
sense and the other are plentiful in the books, but they 
are not entirely conclusive, and do not furnish much 
practical guidance. The real questiofi is what weight 
do the Civil Law and its commentators carry with 
judges in the actual adjudication of disputed issues? 
And it can hardly be answered in general terms without 
descending to details. The main purpose of these 
Lectures is to supply some materials for an answer to _ 
this ‘question, drawn for the most part from the Law 
Reports of recent years. From these instances the 
young practitioner may perhaps be able to extract Some 
useful hints with regard to the practical utilisation of 
Roman principles in his own practice. The inquiry 
should also be suggestive with regard to the place which 
the study of Roman Law should occupy in the education 
of intending lawyers, especially those who aim at the | 
higher walks in the profession. 

OUTLINE OF THE COURSE.—It mây be convenient to 
begin with a brief outline of thé topics I propose to 
handle in the course of the discussion. It will involve 
some consideration, first, of the background of Roman 
Law; and second, of its influence in yarious departments 
of modern law. Ž 

Under the first head something willebe*said (x) of the 
usefulness of the historical and comparative methods in 
connection with law; (2) of two critical pfiases of Roman 
Law, (a) the Praetor’S Edict, with the equitable notions 


1 This subject is considereé at the end ofthe fourth lecture, 
PP- 69 seq. = ig 
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it introduced, as compared with the English Chancery 
Jurisdiction; and (b) Justinian’s Codification; and 
(3) of the transmission of the system to medizval 
times, and its diffusion throughout the modern world. 
To some.of you this is, no doubt, familiar country; I 
only-wish to point out some landmarks to those who 
have not lately passed this way. 

Under the se@nd head a rapid survey will be taken 
of the influence Which the Civil Law has exercised, and 
seems destined to continue to exercise, (1) upon Public 
Law, inclading both Public and Private International 
Law under that expression; and (2) upon Private Law 
in its various departments. The latter subject will 
require more extended treatment, and will probably 
occupy fully half the course. Recent cases* in which 
the Courts have relied on the Civil Law and the civilians 
will be examined in sufficient detail to bring out the 
salient points of resemblance and difference between the 
Roman and the modern standpoints. As the selection 
of topics has been dictated by the accidents of litigation, 
the list will necessarily be of a somewhat miscellaneous 
kind; you will not expect the sustained interest of the 
detective story, arid, on the other hand, you will be 
spared the discursiyehess of the dictionary. My endeav- 
our will be to illustrate the fact that Roman influences 
have-been at work and are still operative in all the great 
divisions of the Law. 

VARYING ESTIMATES OF THE VALUE OF THE CIVIL 
Law.—I now proceed to quote some characteristic 
„expressions of the two attitudes to the Civil Law above 
“mentioned—detference and disparagement. It may be 
said at once that the bouquets pe gone EN The view 


2 A selection hes had to be made, bedie the number of 


such cases far exceeds my en Mapan 
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that has long been accepted in the English Courts—it 
goes back to Hale and Blackstone—was admirably 
expressed in the words of Tindal C.J.: “The Roman 
Law forms no rule binding in itself on the subjects of 
these realms: but in deciding a case upon principle, 
where no direct authority can be cited from our books, 
it affords no small evidence of the soundness of the 
conclusion at which we have arrived, ‘if it prove to be 
¡supported by that law—the fruit of the researches of 
the most learned men, the collective wisdom of ages, 
and the groundwork of the municipal law of most of 
the countries. of Europe.” 1 In that case the Digest 
was freely cited and commented on at the bar, and the 
Chief Justice avowedly followed “‘the authority of one 
of the learned Roman lawyers (Marcellus) which appears 
decisive on the point in favour of the defendakts.” 
To the same effect Lord Dunedin said recently: “I 
make no apology for going to the Roman Law, not as 
an authority, for such it is not, but as instructive as to 
how these matters should be dealt with, and as suggestive 
as to the true answer to the difficulties of the present 
case.” * Lord Halsbury* seems to be in agreement: 
“There are parts of the Roman taw which we un- 
doubtedly have made part of our 6wn law, and they are 
binding on us, not because they are part of the Roman 
Law, but because they have become part of our law. 
To quote it as an authority, we myst shew that it has 
become part of our jurisprudence.” Presumably his 
Lordship’s view was that the incorporating process is 
not closed, but may ‘still go on; for instance, had the 
decision of the Court of Appeal in Keigifiey’s case Peen 


<* Sinclair v. Brougham, Deg 
er Keighley, oda a C. 2401 
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affirmed by the House of Lords, had it remained in 
the books as sound law, Lord Collins’ disquisition on 
the Roman law of ratification would eo tipso have been 
incorporated into English jurisprudence and thereby 
have acquired authority. These dicta may be sum- 
marised thus: (x) The English Courts recognise no 
authority in the, Roman Law as such, yet (2) they are 
ready to listen to citations from it in all cases where 
English authorities in point cannot be found, or where 
the principles of English and Roman Law appear to 
be similar“ 

On the other hand, Lord Brougham, giving judgment 
in a Scottish appeal where a Civil Law precedent on a 
question of partnership had been cited, expressed 
himself thus: “If there is one department in which 
the authority of the Civil Law shall not be taken to 
rule points in our day, it is that of Mercantile Juris- 
prudence, where the defective nature of ancient com- 
mercial dealings and commercial institutions connected 
with them, and growing out of them, necessarily make 
that code of far less weight than in other cases. .. . 
But I not only deny the authority of the Civil Law 
as a direct authority; I deny the weight of it—the 
general deference to it—in a question of mercantile 
law, in mercantile times, and in a mercantile country.” 1 
Very different is the attitude of Justice Storey, perhaps 
the most authoritative writer on Partnership; his 
Roman leaning is very pronounced. Lord Brougham’s 
view, as to the comparative value of different parts 
et, the: Civil Law for present-day purposes is directly 
opposed to the cpinion of many eminent civilians. 
Thus. Sohm * | abies ex the Law of Obligations, and 


/ Thomson v. Canipbel’s Trs., (1833) 5 We) cto: 
2 Institutes of Roman Law (Ledlie’ s translation), Pp. 102 seg. 
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it alone, to bes “the imperishable portion of Roman 
Law; the remaining parts of the private law never 
again attained to full and absolute dominion, but the 
Law of Obligations, though formally superseded, will 
remain in Substance—it cannot be abolished.” It is, 
of course, a truism that the methods and appliances 
of commerce have developed enormously since the 
e.,days of the Antonines, or, for that matter, since Lord 
~ Brougham’ s day; but it does not follow that the inten- 
tion of buyer and seller, or of partners, and the legal 
principles by which that inténtion is to be construed 
have changed in the same measure—they remain 
substantially the same in~all ages. And it is note- 
worthy that møre references to the Civil Law are to be 
found in leading“ judgments on the contract of sale 
than in any other single chapter of the Common Law. 

VERSAL “By HOUSE OF LORDS OF JUDGMENTS 
BASED ON ROMAN LAwW.—lI will now refer you to two 
instances, the one English and the other Scottish, in 
which a judgment purporting to be based on the Civil 
Law has been reversed in the House of Lords on the 
ground that the Civil Law, rightly understood, did not 
support the decision. 

In Keighley v. Durant?! a décision of the Court of 
Appeal? was reversed for the reasons there given in 
the dissenting judgment of A. L. Smith, M.R. The 
case established that ratification is*legally possible only 
of an act professedly done for the persen ratifying it. 
Where a contract has been made by a person professing. 
‘to act on his own behalf alone, but having an undisclaseA ~ 
intention to give the benefit of thetcontract to a third ~ 
person, such third party cannot ratify the contract 
so as to put him in a pesition to sue-or be sued on it. — 

1 [z901] A.C. 240. | 2 1 O.B? 629. 3 
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into a detailed and documented oe of the law 
of ratification, and reached these concluSions: (1) that 


Roman Law did not make disclosure of the name of the 
third party who is to benefit by the contract an essential 
condition of ratification by him; (2) that if text writers 
of authority, e.g. Pothier and Storey, do*make “avowal 
of the name essential, they have gone a st p._ beyond the 
Roman Law, while purporting to follow it; and (3) 
that the English caSes were consonant with what he 
conceived the Roman Law to be. 

The House of Lords held that the judgment appealed 
against was not in conformity with the English authorities 
and was not supported by the Givil Law: In a trenchant 
criticism of Lord Collins’ citations» from _the Digest, 
Lord Robertson pointed out that they were taken from 
titles dealing either with negotiorum gestio—a i- 
contract—or with torts, and that the juridical 
siderations applicable to ratification in that connection 
did not elucidate the question at issue, which was the 
conditions on which a contract could be ratified. The 
other learned Lords agreed that the Civil Law cited in 
the Court below had no bearing on the controversy; 
but it would be ap entire mistake to regard all that 
learning as wasted. 

The other example is from Scotland, Samson v. 
Davie,’ and the reversal will be found dnde he title 
Clarke v. Carfin Coal Co.? The merits of the case will 
come up for conSideration later; here I only call atten- 
-tion to the rather conflicting estimates of the Roman 
Pal gw indicated inssome of the opinions. The point at 
issue was whethera bastard son, possessed of sufficient 
means, was legally bound tọ, aliment his aged mother, 

1 1886, 14 R. 113. 2 [1891] A.C. 412. 3 
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who had fallen into indigence and become a burden on 
the rates. In the absence of clear authority in the law 
lof Scotland, the Court of Session decided by three to 
one that the son was under such an obligation, both on 
grounds of natural justice and in conformity with the 
rule of Roman Law. The dissenting judge directed the 
shafts of his sarcasm against the jus naturale: “It is 
difficult to say what that exactly means ’”’; and also 
against the law of Rome: ‘“‘“When we were ourselves 
in a state of comparative darkness, we resorted to the 
Roman Law, and got from it some useful and profitable- 
enough maxims . . . which we should, I suppose, have 
had if that law had never existed.” He went on to 
give a totally misleading account of the Roman law of 
parent and child, and to express a strong preference for 
the “brighter light” of the law of the family relations 
prevailing on the other side of the Tweed. He was 
reminded by a colleague, however, that the English 
En r acknowledge any natural obligation 
on the part of parents to support their children, and is 
the only system in Europe which does so; and that its 
law of the family relations had never before been held 
up as a model to Scotland. It was perhaps not without 
effect on the ultimate decision tha the sympathies of 
the Court could hardly fail, in the circumstances, to be 
on the side of the son, who was defendant: he was 
forty-five years of age, and had only seen his mother on 
two occasions since infancy, when he did „mot know she 
was his mother, and he was being sued at the instance of 
the Poor Law Authorities to relieve them of the burden, 
of her maintenance. _In the House ef Lords the ruling 
of the Roman Law that a mother and her illegitimate 
on are reciprocally bound to support, each other was 

eld not to be authoritative, on the ground (1) that it 
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was not clearly shown to have been adopted as part of 
the law of Scotland; and (2) that the two systems 
differ widely with regard to the principles on which the 
relations of parent and child ought to rest. The main 
consideration that motived the decision was, that it 
would be harsh and inequitable to impose upon illegiti- 
mate children, to whom the law denies the status of © 
blood-relationship and all rights of succession, a liability 
to maintain parents who have done them a great 
wrong. 

DISCRETION NEEDED IN CITING ROMAN LAw.—From 
these examples—and they might easily be multiplied— , 
it is clear that highly competent persons may be ex- 
pected to take very different views of the applicability 

__—_of Civil Law rules in the particular circumstances of a | 
particular case. The moral I would venture to draw is 
that the young pleader who intends to lean heavily onl\ 
the Civil Law should be prepared to satisfy the Court 
that it is at least colourably pertinent to the contention 
he is maintaining, and that he should exercise discretion 
as well as zeal in putting it forward, having regard to 
the training and idiosyncrasies of the tribunal before 
which he is pleading; otherwise it will either act as a 
sedative, disposing-the ordinary judicial mind to in- 
attention, if not slumber, or as a mild irritant, inducing 
impatience and antagonism. Another danger to be 
guarded against is réiiance upon a dictum or an argument 
that seems favourable, without adequate examination - 
of the context in which it occurs; that made all the 
difference as regards the relevancy of the Roman Law 
relied on in the English case just cited with reference to 
ratification. 

DIFFERENT P}iRPOSES FOR* WHICH ROMAN LAW IS 
INVOKED.—It may not be amiss to attempt a rough 
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preliminary classification of the kind of cases in which 
we shall most commonly find Roman principles invoked, 
or Roman analogies investigated, or it may be simply 
Roman terminology borrowed: 3 

(1) Lawyers trained in Roman Law, or in a highly 
Romanised system, will frequently fall into Roman 
ways of expressing themselves, even when they are not 
thinking on distinctively Roman lines. They will quite 
naturally use Roman turns of expression to define a 
point more sharply, or it may be for no better reason 
than ornament, just as the swearing parsorf defended 
his free use of expletives on the plea that they were a 
great offset to the conversation. This employment of 
Roman locutions to clarify an argument or adorn a 
proposition need not detain us. 

(2) It is a more real case of appeal to Rome, When 
the source of a particular doctrine or an established 
rule comes up for discussion, and a Roman origin is 
hinted at. This happens not infrequently, especially in 
Appellate Courts, when it is thought desirable, not stare 
decisis, but petere fontes—not to rest content with the 
Pieuisions as they stand, but to subject them to a critical 
examination, with a view to ascertaining the original 
and presumably rational foundatioge on which they rest. 
One or two examples will suffice. A connection has 
been suggested between the English doctrine that the 
property may pass under a contract of sale before 
delivery and the Roman rule as to ysk—ericulum 
rei vendite nondum tradite est emptoris. The English 
doctrine of “consideration” in cogtyact has been 
thought to have some relation to the Roman causa and 
nudum pactum. Mortgage has been described as a 


þ “security founded on the Common Law, and perfected 


by a judiçious and wise application of the principles 
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of redemption of the Civil Law’’; 1 and Lord Haldane 
traces to the same source ? the ériein of the equitable 
doctrine prohibiting the imposition of a restriction 
(“clog”) on a mortgagor’s right to redeem. _ 

(3) The supreme British tribunals—the House of 
Lords, in disposing of appeals from Scotland, and the 
Judicial Committee of the Privy Council, in dealing 
with appeals from India, Ceylon, South Africa, Quebec, 
and other parts of the Empire where the law in force 
contains a considerable admixture of Roman elements 
—are conStantly coming up against Roman Law and 
its offshoots. The same experience, indeed, may befall 
any inferior Court at any time in the exercise of its 
ordinary jurisdiction, for questions of the conflict of 
laws may arise in connection with almost any litigation, 
and, as likely as not, one at least of the competing; 
systems will be of Roman origin, in which case the 
judge will have to ascertain and apply Roman principle: 
as best he can. This is probably the most frequent) 
occasion for forensic excursions into the preserves of 
the civilians, and it often elicits acute and valuable 
expositions of what may be called the Modern Roman 
Law. The cases falling under this head are very 
numerous, and range over the whole field of jurispru- 
dence, as will appear later. 

(4) The last and most interesting category consists 
of cases where the Courts turn to Rome for light and 

, guidance, because their own lamps afford none. Where 
neither statute nor precedent can be found to cover the 
.£ase in hand, -the Court cannot do otherwise than 
decide it on principle. Now in the search for principle, 


1 Coote on Mortgages, p. 

* “To the influence of the Chuzch in the Courts of the early 
Chancellors” are hig words. 

* Kreglinger, [1914] A.C. 25. r r- 


fa 


H? 





ceNTRAT TIBRARY 


I2 ROMAN LAW IN MODERN PRACTICE 


the Civil Law occupies a favoured position, even in 
England where the Romeward leaning is much less 
pronounced than in most European countries. As some 
English theorists are inclined to cavil at the use of the 
word “authority’’ in any sense in connection with the 
Roman Law, it is worth while to refer to some judicial 
utterances bearing on this point in ąddition to those 
already cited. In Taylor v. Caldwell, where damages 
were claimed for breach of a promise to give a music- 
hall for an entertainment on certain days, it was held 
a sufficient answer that the hall had been aécidentally 
burned down; and the rule was laid down that in con- 
tracts in which the performance depends on the con- 
tinued existence of a given person or thing, a condition 
is implied that the impossibility arising. from_ the 
= = x ? 
perishing of the person or thing shall excuse the per- 
formance. The Digest and Pothier were cited as 
authorities for this rule; and Lord Blackburn observed 
in his judgment: “Though the Civil Law is not of 
itself authoritative in an English Court, it affords great 
assistance in investigating the principles on which the 
law is grounded.” In Dalton v., Angus® the same 
learned judge said: “The Romans sketched the out- 
lines of the doctrine of prescriptions it was left for each 
nation to fill in the details according to its particular 
needs. But when a case arises which involves not 
details but fundamental principles“ I turn naturally to 
the Roman Law in which these principles were defined 
with classic simplicity.” Two cases are referred to by 
Sir F. Pollock * as the only ones known to him in whjck 
the opinion of a Roman lawyer was ùsed and avowedly 
followed by an English Court of Common Law in a 


1 (1881) 6 App. Cas. 740. 13 B. & S. 826. 
3 First Boek of Jurisprudence, p. 341. 
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purely English litigation. The one is Acton already 
referred to, where Tindal C.J. remarked: “‘ The authority 
of one of the learned Roman lawyers (Marcellus) appears 
decisive upon the point in favour of the defendants.” 
The other case is Bechervaise v. Lewis. The defendant, - 
who was a party ‘toa joint and several promissory note, 
but only as a surety, was sued by the creditor for the 
amount of the note. It was laid down that the de- 
fendant could avail himself, by way of equitable defence, 
of a set-off which his principal had against the creditor. 
No Englisk case was quoted; the sole authority relied 
on was a passage in the Digest. In view of these de- 
cisions, it seems a futile refinement to split hairs as to 
whether the Roman Law should be labelled an “ authori- 
tative” or merely a “‘persuasive’’ source. Cases of 
this Sort, where it is needful to have recourse to the 
. Corpus Juris, will, as Pollock says, become increasingly 
rare in English experience as the number of reported 
decisions multiplies and they cover more and more 
of the debatable ground. But in other jurisdictions 
where the Civil Law has struck deeper roots, the appeal 
to the civilians on matters of principle will doubtless 
continue. Recent decisions in South African cases with 
reference to fidet-commissa, and the capacity of married 
women to undertake obligations of suretyship on 
behalf of their husbands, indicate that this field is by 
no means exhausted.s 

COMPARISON_OF THE ORIGINAL AND THE Copy ESSEN- 
TIAL.—If a rule is admittedly taken from Roman Law, 
is it necessary to ascertain what exactly the law was 
which has been borrowed? The question is suggested 
by some remarks of a Scottish judge in a case referred 
to elsewhere, where the point for decision was whether 


2 LR. 7 CP. 732. 2 DIETZ IGA 
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the Edict nautæ, etc., applies to keepers of livery stables 
who are not also innkeepers. He suggested that where 
we had established law similar to, but ‘not quite the 
‘same as, the Roman Law which we copied, it was need- 
less to determine precisely what the Roman Law was, 
and what signification it attached to the word “stabu- 
larit’’—that was a purely academic question, and we 
might confine our attention to the transcript. Some- 
what inconsistently, he went on to give his opinion on 
this very point, and to quote Gaius on another point. 
hat does not seem to be a reasonable positin; a com- 
parison of the original and the copy, to discover where 
they agree and where they differ, would, în dubio, be a 
‘most material aid to interpretation. The correct pro- 
cedure, I submit, is that which was followed in the 
Cantiare case,1 where Lord Birkenhead said: ‘‘ In*order 
to formulate the rules applicable to this case, it is 
necessary to consider, first, the Roman Law as a source 
of Scots Law; and, secondly, the Scottish authorities 
which show how far the Roman Law applicable to this 
topic has been received and applied in the Law of 
Scotland.” That was exactly what he and all the other 
learned Lords who delivered opinions proceeded to do. 
EFFECT OF CHANGED VIEWS OF WHAT THE ROMAN 
LAW REALLY WAS.—There is one difficulty which con- 
fronts all countries which have borrowed largely from the 
Roman Law, on which I must torch very briefly; it is 
due to the persistent vitality of the parent stock, which 
goes on developing from within, aftef it has thrown off 
= us offshoots. The bulk of the _borrowing from 
ome was done centuries ago, and the law naturally came 
in m the form accepted as orthodox by the dominant 
school of the time. It soon got crystallised in decisions 
4 ciar p - [1924] A.C. 226. j 
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and treatises and the traditions of the Law Schools, with 
slight variations and qualifications here and there to 
adapt it to local conditions and indigenous customs. 
In many countries the past century has seen it solidified 
in the mould of a Code. Meantime the parent system 
has not been idly static; it has been constantly and 
appreciably changing and progressing in response to, 
new stimuli. Discovery of lost texts, unearthing of new ` 
material (inscriptions, papyri, etc.), a higher criticism 
applied to the old records, have combined with other 
influences “o advance our knowledge and clarify our 
conceptions of what the Roman Law really was. Onsome 
points of real practical importance, the civilian of to-day 
would be compelled to modify, or even restate, the old 
learning to bring it abreast of the present state of in- 
strucfed opinion. How is the judge to act in this 
dilemma? He finds the orthodox law of long ago 
firmly rooted in his jurisprudence; innumerable dealings 
have been carried through, endless disputes have been 
decided in reliance upon its soundness and permanence. 
Is it competent, or is it advisable, for the Courts to 
shake this settled foundation in any material respect? 
The only clue to an answer which I can give you is to 
quote two examples, of what a Scottish and an English 
Court have actually done in the way of repudiating old 
and discredited doctrines based on the Roman Law as 
once understood—or rather misunderstood. 
Mackintosh ».Mackintosh* was a case where a High- é 


land proprietor A. burned some patches of nd ana 





and the fire extended to his neighbour B.’s I nd 
did much injury both to the heather and a wood. as 
A. liable? It was held that, muir-burning being a 
lawful act, and one of ordinary administration of a 

2 (1864) 2 M. 1357. Arys a 


er +% s ea at 
5 x r . x a à A 





CNTR TIBRARY 


16 ROMAN LAW IN MODERN PRACTICE 


Highland estate, A. was not liable unless culpa was 
brought home to him, but that the fact, which came out, 
that he did not keep a watch to see that a seemingly 
extinguished fire did not re-kindle amounted to culpable 
negligence. The judge of first instance had laid it 
down that, since A.’s act, though lawful, was attended 
with immediate peril to B., A. was liable for culpa 
levisstma—in other words, the bare’ fact of damage 
occurring threw on him the burden of shewing that no 
amount of care or vigilance could have prevented the 
damage. The Inner House dissented front this view 
which made A. guarantor of his neighbour’s safety, and 
held that the complaining party must aver and prove 


negligence. Two of the judges observed that there was 
no such thing as culpa levissima known either to Koman 


on. 


or to Scots Law; as Lord Neaves put it: “I ĝm in- 
clined to adopt the view which has recently found favour 
with civilians, which blots out from the law the distinc- 
tion between culpa levis and culpa levissima.” As is 
well known, Hasse had fifty years before demonstrated 
the true Roman theory, and banished for ever the 
doctrine of three degrees of fault, which had long passed 
current in Scotland and elsewhere as the law of Rome 
on the subject, and which still stapds in the old institu- 
tional books, although the Courts will no longer apply 
it. The law does not demand in any case the vigilance 
of a superman, an impracticable etandard; all it looks 
for is ordinary and reasonable carefulness. 

The other example is an English case, Mason v. Hill, 
which will be commented on later. There the Court 
dealt faithfully with certain mistaken views of the 
Civil Law advanced ‘by Blackstone and other authorities, 
on the subject of the rights of riparian owners in flowing 
water; it took pains to correct the erroneous interpre- 
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tation by a closer scrutiny of the Roman texts. How 
much further the Courts will go in this direction, we 
must wait and see. 

In countries which have codified their law in com- 
paratively recent times something has been done by the 
legislature to bridge the gap between the traditional and 
the modern docfrine upon important matters. The 
doctrine of possession and prescription, for instance, 
was formulated in most countries in conformity with 
the Roman Law as understood at a time long before 
the views Sf Savigny on the subject had emerged and 
gained general acceptance. Most of the Codes drawn 
up in the nineteenth century took note of the great 
advance registered by his famous treatise on Possession, 
and defined it almost precisely in terms of his doctrine, 
with ‘the result that it has gained so firm a hold that it 
will prove extremely difficult to dislodge or modify it 
so as to bring the law into line with the still more recent 
developments associated with the names of Ihering, 
Cornil, and other writers on this most subtle topic. 
In the nature of things there must always be a lag 
between the speculations of the sages and the practice 
of the Courts, whether the law be codified or uncodified. 
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THE PLACE AND IMPORTANCE OF LEGAL 
HISTORY e 


As I am inviting you to consider some principles of the 
Roman Law in their relation to modern and especially 
British jurisprudence, it will not be amiss to “make some 
preliminary remarks on the place and the uses of the 
historical and comparative methods as applied to tHe 
study of law. What exactly is meant by legal history? 
When and why did it come to be recognised as a useful 
auxiliary to the dogmatic treatment of the subject? 
Why should the Roman Law in particular be approached 
in the first instance from the historical side? 
HISTORICAL AND SYSTEMATIC STUDY OF LAW COM- 
PARED.—Nowadays it is obvious enough that the law 
of any country may be investigated from two stand- 
points—the Aistorical and the systematic (theoretical, 
dogmatic): let us contrast the two methods for a 
moment. Historical ‘jurisprudence is concerned with 
the changing conditions of the law—its dynamical 
movements; it stresses the fact that laws and institutions 
are always changing in this worfd of change, and it 
insists that these changes are not haphazard, are not 
arbitrarily produced, but are due to definite causes and 
conditions which it is the business of the legal histopian 
to find out. Law, at teaches us, “is not an artificial 
product created by the wisdom of kings, parliaments, 
or judges; it is an organic growth intyunately connected 
with the LOA and character of the people. Law is 
18 
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as much a part of the national inheritance as a people’s 
language or religion; something individual and character- 
istic, not to be fully understood without a careful study 
of national traditions and requirements. The aim of 
the historical method is to get a coherent view of the 
law as a whole by following the various stages in its 
growth and by ngting how it keeps pace with the general 
culture and progress of the people. It addresses itself 
to such questions as these: Whence sprang the ideas 
‘which are now part and parcel of every legal system? 
What is the pedigree of such notions as property, con- 
tract, testamentary disposition, crime, and the other 
leading concepts round which the law revolves? It 
inquires amid what surroundings and under what 
influences these ideas first took shape, what changes 
they have undergone, and how these are to be explained 
—in short, it asks how has the law come to be what 
it is? 
Systematic jurisprudence, on the other hand, deals 
with the law in a static condition, the law as it stands 
at some particular epoch. Any existing body of law — 
may be regarded as_a composite structure, put together 
according to certain principles and intended to attain 
certain ends. Roughly, we may describe it as a “set 
of principles and rules designed to realise the ideal of 
justiee.” The natural way to study it would therefore 
be to take it to pieces and examine its several parts so 
as to get the kang of the thing and see how it performs 
the function it was intended to serve. 
- THE Two METHODS COMPLEMENTARY.—The right 
relation of these Gwo methods tp each other hardly 
admits of mistake; it is not one of conflict or competition 
—they are truly. complementary, like anatomy and f 
physiology, neither being sufficjent by itself. -Nowadays 
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we are familiar with the idea of calling in history to 
elucidate and complete pure theory in all departments 
of knowledge. We have histories of Mathematics, of 
i'Chemistry, and of all the physical sciences. In the 
eos and social sciences the aid of history is even more 
essential. If, for example, you wish to lay a secure 
foundation for Political Economy, it is admitted on all 
hands that you must verify your theories by com- 
parison with the records of experience and observation. 
It is the same with law: abstract views about what is 
good-and what is bad law, arbitrary theories About what 
the law ought to be or to do, are idle and may even 


prove mischievous unless they are brought to the touch- | 


stone of fact and experience. 

VIEWS OF THE EIGHTEENTH AND NINETEENTH 
CENTURIES CONTRASTED.—Yet strangely enough it is 
only within comparatively recent times that jurists 
have come to see that both methods are legitimate and 
both are necessary for any real understanding of the 
law. Togono farther back than the eighteenth century, 
there was then plenty of theorising about law by in- 
genious writers, but nobody gave much thought to its 
history. The predominant views,of the day were those 
held by the so-called philosoplécal school, whose 
shibboleth was the Law of Nature. It was a favourite 
speculation of that period that the primitive condition 


7 


of mankind was a “state of natùre”; and that the 
“natural man” enjoyed freedom and equality under 
-Nature’s rule. It was a common conjecture that some- 


where in the far past, when men lived in,isolation before 
society began, there had actually b&en a golden age of 
simplicity and innocence. The poet Pope indicates 
in a few lines what the‘life of the “noble savage” in 
this primitive Paradise was like: 
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“ The State of Nature was the reign of God; 
Man walked with beast, joint tenant of the shade, 
The same his table, and the same his bed ; 
No murder clothed him and no murder fed." 1 


It is the old fallacy which is always cropping up—that 
the perfection of nature is spoilt by art. 

LAW OF NATURE THEORY.—This pleasing fancy was 
variously worke@ out. The lawyers invented a theory 
of a “Law of Nature” adapted to this State of Nature: 
they believed that in the pre-political epoch there had 
actually ¢xisted a simple and perfect code of rules 
sufficient to regulate all human relations, and possessing 
a special authority because the rules issued directly from 
the individual conscience. By and by men came to- 
gether and society was built up on the basis of the 
““so@al.compact,’’ all social order depending upon the 
will or assent of the individuals who came into the 
partnership. In the more sophisticated life of society 
the Law of Nature was obscured and debased by a layer 
of grosser elements which gradually encrusted it, thus 
losing much of its original reasonableness and perfection ; 
but it was still possible to reconstruct it by a careful 
exercise of reason; he law-maker might at any moment 
think out an ideal sefof laws and institutions simply by 
pondering over the State of Nature, only he would get 
no help from the corrupt order of things that now pre- 
vailed. In brief, the law of the day was regarded as an 
arbitrary convention depending on the caprice of the 
law-giver, anG it was valid only in so far as it harmonised 
with the Law of Nature.” ~ 
© “<RITICISM.—It hardly concerns us to examine the 
implications of this creed, or to fellow out its influence 


1 Essay on Man, vol. ili. p. 147- 


? Sir H. Mainef-Ancient Law, chap. v; Vinogradoff, Hist. 


Jurisp., vol. i. p. 108. 
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on practice. But you should note the fact that it was 
for long accepted as supplying the philosophical basis 
for law. A glance at the opening chapters of the great 
Institutional writers of this period, both Scottish and 
English—Stair, Erskine, Blackstone—will show you that 
they are largely taken up with an exposition of the 
dogma that municipal law is based upon the Law of 
Nature, but is a corrupted version of it. Suffice it to 
say that the theory, besides being historically false, was 
of little or no practical value. If you press the question, 
What is this Law of Nature? What does it enjoin or 
forbid? What are its contents?, you are put off with 
some trite maxims of morality—vague general proposi- 
tions (like the juris precepta at the beginning of the 
Institutes, honeste vivere, etc.)—admirable sentiments no 
doubt, but not very helpful in explaining the origin of 
legal rules and their relation to the life of society. 
Moreover, you are asked to accept a series of unwarranted 
assumptions, e.g. that in the primitive State of Nature 
all men were equal before the law. Tried at the bar of 
history, that is found to be a wholly unverified hypo- 
thesis. The lesson of history is that in early times a 
man’s legal rights were fixed by his Status—the condition 
into which he was born (slave or free, citizen or alien, 
prince or peasant), and it was only by slow stages that 
the principle of equality before the law was firmly 
established. The great vice of this whole conception 
was its disdain of history and its conseqpent failure to 
see legal institutions in their true perSpective—through 
beth iospliere which surrounded them in their growth. 
It entirely misunderstood the relation of the past to the 
present. It maintained that each epoch was free to 





_ determine the conditions. under which it should live at 


its own pleasure, and was nowise bound by its past: 
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each age started, so to speak, with a clean slate, and 
could fill in whatever writing its temperament and its 
intelligence might suggest. 

NINETEENTH-CENTURY HISTORICAL SCHOOL.—About 
a century ago a strong reaction set in against these 
rationalist views of the eighteenth century, and opinion 
has now swung right round in the opposite direction. 
All this talk abBut the State of Nature, the Law of 
Nature, the Social Compact signed by man in that state 
of bliss and innocence is now discredited as romantic 
figments øf an exuberant imagination. A vigorous 
historical school has gained the ascendancy, and has 


left its mark on every department of knowledge. Its 


methods are historical and comparative. Its leading 
notion is to interpret the present by the past, the 
deveéoped by the primitive, the complex by the simple: 
if you would know what a thing is, you must know how 
it has come to be what it is. 

SAVIGNY.—The names of Montesquieu (Esprit des lots) 
and Vico (Scienza Nuova) deserve passing mention as 
two great precursors of modern historical and com- 
parative research; but the man who gave clearest ex- 
pression to the neW point of view in connection with 
jurisprudence was vorf Savigny, the greatest name among 
the jurists of the last century, of whom it has been 
said with much truth that he found the law a trade and 
left it a science. If is worth noting that it was on a 
definite practical question that he joined issue with the 
other school, viz.cthe desirability of codification. When 


\ 


Germany threw off the French yoke early last century, 


the lawyers Sf the philosophical school started an 
agitation for legal reform. Germany, divided as it then 


was, was suffering from the, curse of too many legal _ 


systems, and thé cry was for a complete and simple 
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code to take the place of the existing law. At this 
juncture Savigny came forward with his famous 
pamphlet (Beruf von unserer zeit zum legislation) in which 
he ridiculed the idea that the only way of deliverance 
from the perplexities and confusion of the existing law 
was to wipe the slate clean and fill in a brand-new system 
spun by some clever brain. The right course, he main- 
tained, was not to throw aside the ld and well-tried 
laws and adopt instead some novel extract of legal 
wisdom, but to purge their imperfections and remove 
their defects by patiently reducing them to order and 
consistency. Then the time might come for the legis- 
lature to enact a Code, but it was not yet. In proof of 


~ his point he gave a trenchant criticism of the Codes of 


Frederick the Great, and Napoleon, and the Austrian 
Code—all of which had been recently promulgated—and 
declared that they were examples to be avoided. 

You will note the very different values which the two 
sides put upon the actual law of the day. The un- 
historical dogmatism of the reigning school made light 
of it because it did not harmonise with their theory of 
_ what law ought to be; it was not based on reason; it 
did not deserve scientific investigation ; it was nothing 
more than a trade or craft by which lawyers made their 
living. The historical school asserted its claim to 
scientific treatment; they maintained that it ought to 
be studied intelligently before it avas practised as an 
art. Their leading contention was that amation cannot 
shake off its antecedents, cannot turn‘its back upon its 
past. As the individual is never absolutely isolated, 
but is connected with the family andethe ‘nation, so eac 
period is the continudtion and development of preceding 
periods—it cannot shape, its destiny regardless of its 
history. Applying this idea of contirfuity to law, they 
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argued that it is not what the other school conceived it 
to be—an arbitrary body of rules, which might be one 
thing to-day and another to-morrow, devised by the 
ingenuity of the legislature and imposed upon the 
people; it is, like a people’s language, a thing which 
has grown with their growth and reflects their life. 
“ All law is the natural outcome of the consciousness of 
the people”; their temperament, beliefs, and customs 
furnish the materials that go to the making of it; this 
accumulated store is handed on from generation to 
generations The law-maker must take this material 
' as he finds it; he cannot help himself; the most he can 
do is to recast it in new legislative forms to suit the 
requirements of his own day. In short, law is a natural 
and spontaneous growth—not a convention—and it can 
alwa¥s be explained by reference to the ideas prevalent 
at the time it took shape. 

EXAGGERATIONS OF THE HISTORICAL SCHOOL.—Possibly 
the historians carried their doctrine of legal nationalism 
and individualism too far when they insisted that each 
people must have a law specifically its own, bearing the 
impress of its individual characteristics. That is abso- 
lutely true of customary law, the regime under which 
all primitive societies once lived, and which still prevails 
in. unprogressive communities which have never burst 
the bonds of caste barriers and caste customs; there the 
law has a truly national character, unfolding itself from 
within the common consciousness of the people; it is 
not created and fmposed by the fiat of any law-giver. 


But can we say the same of cases where a conqueror _— 


imposes on the vasmquished laws which may be quite 
alien to their sentiments and their history? What 


again of that remarkable movement known as the “‘re- RA 
ception” of Roman Law into Western Christendom? à 
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That law was no product of the history, no outcome of 
the national genius of those who adopted it; it was a 
foreign importation, and the intruder, on the principles 
of the historical school, deserved prompt expulsion. 
In reality the explanation is to be found in the law of 
supply and demand: the nations of Europe had dire 
‘need of better laws; here was a system ready to their 
hand, recommended by the authority Of the Church, the 
support of the Holy Roman Empire, and the prestige 
it had gained in the Universities, a system superior to 
their own or to any they could hope to inrent—what 
wonder if they renounced in its favour a great part of 
their vernacular rules and customs? This striking 
incident in medizval history rather points to a super- 
national unity as the final goal of jurisprudence; it 
conjures up the vision of a day when a body of law shall 
be evolved so comprehensive in its scope and so rational 
in its principles as to transcend all racial and geo- 
graphical dividing lines and win universal acceptance. 
Unquestionably the present tendency is in the direction 
of legal cosmopolitanism rather than particularism. 
The exaggerated nationalism of the historical school 
seems therefore to require some qualification: legal 
progress cannot be set down exclusively to the un- 
conscious working of native instinct and environment; 
account must also be taken of conscious human en- 
deavour to find a solution of soeial problems by the 
light of reason and experience, and the subtle influence 
of foreign contacts and internationaF cultural relations 
- must not be overlooked. A 

BENEFICIAL RESULTS OF THE H#STORICAL METHOD. 
—Be this as it may, the application of the historical 
method to law has been fruitful of good results. It 


E gave a new impulse and tone to Jurisprudence as a 
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science; and in particular it gave a fresh orientation `% 
to the study and teaching of the Civil Law. It is now 
admitted on all hands that a full understanding of the 
law is, even for practical purposes, inseparable from a 
knowledge of its history. Most of the notable con- 
tributions to what has been called the “natural history” 
of the law, such as those of Sir Henry Maine, have ow 
much to the spirit*of Savigny and his school, and some- 
thing also to the idea of evolution which was beginning 
to move the waters in the natural sciences. It is now 
the regular@practice, wherever the Civil Law is taught, 
to give some account of its origin and development as a 
preliminary to the dogmatic study of its principles. 
Professor Muirhead of Edinburgh University was one 
of the first British teachers to set the fashion of laying 
a souñd and broad historical basis for civilian studies. 
AIM OF A COURSE OF LEGAL HISTORY.—Such a course 
should have for its aim to exhibit the growth of the law 
as a continuous process, to investigate its sources, to 
describe its successive phases, and to deal with its 
several parts in the light of the time and the influences 
which produced them. Legal history in this sense must 
form a special department by itself—a separate and 
substantive study—,for the simple reason that the 
genesis and growth of a country’s laws deserves and 
requires independent treatment; it cannot be adequately 
worked out as a mere incident in the general history. 
The task of the legal historian is to select from the 
materials of general history the events and influences 
that have specially affected the development of the law: 
political and constitetional changes, social and economic 
conditions, and (what is even more fundamental) the — 
intellectual horizon and religious beliefs of the particular 
people. It can hardly be “eS sees that a discipline =i 
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of this kind is an effective means of liberalising and 
widening a lawyer’s outlook; with such a training he 
should be more than a match in intelligence and re- 
sourcefulness for the merely mechanical practitioner 
who works by rule of thumb, mumbling over techni- 
calities of whose origin and real significance he is entirely 
ignorant. Law leans heavily on authority; many of 
its ancient and venerable rules have come down cry- 
stallised in a phrase or a maxim; how can we hope to 
understand their true import and fix their exact limita- 
tions, unless we go back to the original sourcs and track 
down the windings of the stream? Legal history will 
illuminate many a dark corner, and will often show 
that what seems, on the face of it, to be purely technical 
is really sound common sense. I may refer you to the 
late Lord Haldane’s address to the Americah Bar 
Association in 1913 for a strong expression of opinion 
as to ‘““the hopelessness of attempting to study English 
Law, apart from the history of its growth and the 
character of the judges who created it.” Many of the 
Lord Chancellor’s remarks on the greater prominence 
which the English Common Law in its early stages 
gave to remedies than to rights, on the development of 
English equity, and on the grea part which lawyers 
have played in public affairs, apply with equal or 
greater force to Roman jurisprudence. 

ROMAN LAW SPECIALLY SUITABLE FOR HISTORICAL 
TREATMENT.—Roman Law possesses very special advan- 
tages for such an inquiry as I have indicated into the 
origin of legal ideas and the different stages in their 
development: for various reasons t is a typical system 
for historical treatment. In the first place, it is excep- 
tionally homogeneous imits origins and continuous in its 
development. As compared with other systems, it. is 
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unique in this respect that it was very slightly affected 
by any previous system, while on the other hand it has 
powerfully influenced almost every subsequent system 
in Western Christendom. Consider for a moment these 
two points—its essential unity and its influence on 
modern jurisprudence. 

CONTINUITY OF, DEVELOPMENT IN ROMAN Law. 
Roman Law is incomparably more independent of foreign 
admixture than any system of modern times. It may 
be claimed as a truly national growth with very | little 
trace of foftign-influence; whereas all modern syst systems 
of law have added to their native fabric a Roman wing 
more or less extensive. 

The long and steady course of legal development at 
Rome covers more than a thousand years. All that 
time it pursued the even tenor of its way without any 
real breach of continuity ;. its current was never turned 
aside by foreign invasion and was but little disturbed by 
political upheavals at home. It furnishes a complete 
panorama of legal progress; you may here trace every 
successive phase which law can assume from the harsh 
and crude rudiments of primitive custom up to the 
mature and polished sygtem. Starting with a Code sostiff 
and bald as the XI Tables, you pass on by insensible 
gradations to one so refined and comprehensive as 
Justinian’s. In that long interval the most various and 
brilliant talent, drawft from every quarter of the known 
world, was devoted to the task of upbuilding and per- 
fecting the law. “If the general literature of Rome 
owęd much to provincial inspiration, the same may be 


said with even mort truth of its legal literature. The 
subtlety of the Greek mind, the suppleness of the 


Asiatic, as well,as the gravitas (sober sense) of the 


Roman, each contributed its share to the compresa Pe 
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hensiveness and reasonableness of this remarkable 
product. If the panegyrics sometimes pronounced on 
the work of the Roman jurists sound extravagant, let 
it not be forgotten that they relate to a mental activity 
that was concentrated on a single pursuit and absorbed in 
its service the varied gifts both of Western and Eastern 
civilisation. = 

COMPOSITE NATURE OF Scots LAw.—Contrast with 
this the fortunes of a composite system like Scots Law. 
As its starting-point you have some Celtic fragments; 
then come traces of the influence of the Various Con- 
tinental invaders—Saxons, Danes, Normans; next you 
find a mass of Canon Law and Civil Law worked into the 
fabric by the Catholic clergy and the Church’s nominees 
who filled the higher judicial offices; in post-Reforma- 
tion days French influence asserted itself—if it is a 
doubtful tradition that the Supreme Court (Court of 
Session) was modelled on the French Parliament, cer- 
tain it is that Scottish lawyers were regularly trained 
abroad at Orleans, Paris, etc.; later still the intimacy 
with the Low Countries took our students to the Univer- 
sities of Leyden and Utrecht down to 1700 or so, when 
home chairs of law were first egtablished. The result 
was that the native element was alrmost submerged under 
the torrent of Civil Law which poured in during the 
sixteenth and seventeenth centuries; at this period 
the authorities most quoted an& deferred to in the 
Courts were the great Continental civiRans like Voet, 
Donellus, Pothier. As the reported cases down to the 
beginning of last century abundantly, show, Scojftésh 
judges turned to thg Corpus Juris for light in all their 
difficulties ; and, as the older Institutional books make 
plain on every page, wrfters of authggity drew upon it 


wholesale. By the close of the eighteenth century ves =, 


\ 
a = E a yo 


1 = 





IMPORTANCE OF LEGAL HISTORY 31 


had conveyed into our practice and our text-books 
most of the Civil Law that was suitable for our purposes; 
since then there has been a lull of active borrowing 
and constant quotation, the practice having grown 
up of relying mainly on our own decisions now more 
adequately reported; and failing these, the quest 
is for authority jn English and American case-law. 
The moral of this sketch is that our Scots Law is a 
knitting together of many scattered threads as varie- 
gated in hue as the national tartan. No adequate 
history of €ts vicissitudes has yet been written, and 
when its historian does appear, his work, however 
interesting in other respects, can hardly be expected 
to rank as an educational classic, just because there is 
so little real continuity in the story. It may bring out 
the reaction of typical Scottish qualities on the law of 
Scotland—the practical virtues of sober judgment and 
sound logic illuminated with occasional flashes of the 
ideal and the metaphysical; but it will fail to exhibit, 
as the story of Roman Law does, the evolution of 
legal ideas. At Rome you enter, as it were, the original 
workshop and see law in the making—principles, de- 
finitions, classificationg forms all being turned out for 
the first time; modeen jurisprudence starts with much 
of this technical apparatus ready-made. 

BEGINNINGS OF ROMAN LAW WELL AUTHENTICATED. 
—Another important®consideration is that we possess \% 
unusually complete materials for ascertaining the con- 
dition of Roman Law in early times. No other country 
has been so fortynate in leaving to posterity records and 
vestiges of its primitfve law: this is,especially true since 
the discovery of the MS. of Gaius’ Institutes in 1816, 
followed by many lesser ‘“fmts” both literary and — 
archeological. Contrast the plight of English law in 
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this respect. Hale C.J. said: “The sources of English 
Law are as undiscoverable as the sources of the Nile” 
and though our knowledge has greatly advanced since his 
day on both matters, there is still much truth in the 
saying. Failing direct information, we can fall back 
upon analogies from Greek and other Indo-European 
customs and institutions. Even where some doubt or 
obscurity remains after all the evidence has been sifted, 
the study of Rome's early institutions is its own reward; 
it offers a fine training in research on account of the 
singularly able and acute criticism that has Been focussed 
by an army of experts upon all its early records and 
remains. It is a rich mine for all investigators into the 
origins of law and civilisation. 

ROMAN LAW THE KEY TO MODERN SYSTEMS AND TO 
INTERNATIONAL LAWw.—Another cogent reason, “and a 
highly practical one, for studying the Civil Law both 
from the historical and dogmatic side is to be found in 
its close affinity with so many modern systems and 
with the whole structure of International law; its post- 
humous influence has far exceeded the expectations of 
its founders. It is the real foundation of the municipal 
law of Holland, France, Germany. and Italy, as well as 
Scotland, and that again opens ue an extensive sphere 
of influence in the dominions and dependencies of these 
countries beyond the seas. Just as Latin greatly 
helps us in acquiring French, It@lian, or Spanish, so a 
knowledge of the Civil Law furnishes the key to what 
is common in the various legal syStems of to-day; it = 
brings home to us their historic filiatipn; it opens.the 
door to a better gnd quicker urfderstanding of their 
mutual bearings. The immediate and obvious utility _ 
of some acquaintance *with the parent system is one 
reason why each of these countries makes the Civil Law — ; 
pona 
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the vestibule to a full legal curriculum, and closes all 
the higher walks of the profession to those who are 
devoid of this training. Even south of the Border, 
although Roman Law has exercised a much slighter 
influence on the technical development of the Common 
Law, it is fully recognised that it should occupy a 
prominent place among legal studies on the strength of 
its scientific charfcter and educational value. Indeed, 
it now has an acknowledged place among the liberal 
studies of all the leading Universities at home and 
abroad, anal it attracts many students who have no 
vocational purpose in view. It links up naturally with 
the study of classical antiquity, and it stands in a specially 


close relation to the political and constitutional history - 


of Rome. Again, coming down to a later date, how 
can the history of medizwval Europe be rightly under- 
stood without taking account of the aftermath of 
Rome's greatest legacy, and following out the effects of 
the legal revival which was so powerful a factor in 
fixing the institutions and moulding the spirit of the 
Middle Ages? 
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LECTURE III 
ROMAN AND ENGLISH EQUITY 


MEANING OF EọouITY.— Equity (@quitas) for the 
Romans meant, in general, “what is fair and reasonable” 
(bonum et @quum). We may apply the expression to 
that part of their law which gave relief from the exces- 
Sive formality and rigidity of the old nationel law (Jus 
civile) and supplied its omissions. Some corrective and 
supplementary agency of this kind is found to be in- 
dispensable in every system as a lubricant to ease the 
working of inflexible legal doctrines, and a means of 
“adjustment between the slow pace of legal advan and 
ithe quicker movements of public opinion. This moder- 
ating influence has taken different shapes in different 
countries, markedly so in Roman and English juris- 
prudence. Itis a necessary preliminary to a comparative 
study of their legal institutions to examine the form and 
working of the equitable machinery in each. 

RoMAN EQUITY ASSOCIATED WITH THE PRÆTOR’S 
OFFice.—I assume that you are all nore or less familiar 
with the story of the English Chancellor and the split 
between Equity and Common Law in the English 
system, and I believe the most «seful service I can 
render is to remind you by way of cgntrast of the 
peculiar position of the Roman prefor, and the great 
contribution which the Jus pretorium made to Roman 
equity. Papinian’s famous definition of P torian L AW 
assigns to ita ion: “‘ To give fuller effect 
o, to supplement, and to SeA the di us civile with a 
view to the public advantage. ” Thdt*is the view of a 
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2 
great lawyer looking back upon the whole course of its 
development during some centuries, and summing up 
its characteristics in the light of the results actually 
achieved in the end. But it would be an entire mistake 
to suppose that the early pretors attempted so ambitious 
a flight; they certainly had no conscious idea and only 
a slight power of effecting reforms. To get a just 
impression of their real aims and powers we must 
follow the history of the office from its institution. 
HISTORY OF THE PR#TORSHIP.—The city prztorship, 
confined to‘patricians at first, was established in 367 B.C. 
to take over that part of the consul’s duties which was 
connected with civil jurisdiction. The conjunction of 
these duties with the Commandership-in-Chief must 
have peen highly inconvenient; it was an obvious 
improvement to detach them. The new offcer, being 
invested with the supreme power (imperium), was 
almost on a par with the consul, and was competent to 


discharge nearly all his executive duties in an emergency; — 
but his proper sphere of duty was the control of law 


and justice. For over a century there was but one 
pretor, but in the last two centuries of the Republic. 

the number was rapidly increased, partly because of the 

increase of legal bwsiness necessitating a division of 
labour, partly because high judicial officers were needed 
for Rome’s rapidly extending dominions abroad. The 
first departure was the appointment about 241 B.C. of 
a second preter to try cases at Rome in which one or 
both parties were peregrins (prætor peregrinus). Soon 
after we hear Qf pretors for Sicily, Spain, and other 
provinces. At the fame time new tribunals (Qu@stiones 
perpetuæ) were being established to try certain publi 

and criminal offences under the presidency of a prætor. 
In the early Empire specialisation was carried still 
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\ further, guardianship and the administration of trusts 
being put under the jurisdiction of special prztors. 

THE PR#TOR’S OFFICIAL STANDING.—The official 
standing of the pretor and the instrument by which he 
effectuated his reforms are the two chief points that 
demand attention. The imperium entitled him to issue 
an edict embodying his orders and rules (jus edicendt), 
and to compel obedience by fine, imprisonment, etc. 
(jus coercendi). Nowhere else has the organisation of 
justice taken quite this shape. The prætor was invested 
‘with sovereign power and possessed a larger discretionary 
authority than is entrusted to any Minister or supreme 
judge in modern days; and yet he was so hedged in 
by the Constitution that, as a rule, he could not bring 
the simplest dispute to a final decision—he could only 
supervise the initial proceedings, and must pass on the 
case to a judge or panel of judges to pronounce upon 
the merits. 

EFFECT OF THE INTRODUCTION OF THE FORMULARY 
PROCEDURE.—The change in the system of procedure 
from legis actio to formula must have been of critical 
importance as regards the exercise of his powers. The 
older system did not give the magistrate a very decisive 
rôle. He was simply a dispenser of actions, mainly 
concerned with the externals of procedure—supervision 
of the joinder of issue, selection of a judex, and settle- 
ment of incidental matters such “as interim possession 
and sureties. But if a suitor presented a demand 
'which, however well founded in equity, could not be 
‘brought within one of the existing forms of action, all 
the prætor could do for him was fo use his executive 
power to provide a "remedy. There were two or three 
‘kinds of extra ordinem proceedings in use, e.g. he could 
issue an interdict, or cal] upon a party to undertake to 
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pay a sum by way of penalty if his claim proved to be 
unfounded (sponsio prejudicialis). But a statute (lex 
Aebutia) about 150 B.C. legalised proceedings by formula, 
which gavé the prætor a much more direct and effective 
means of providing new remedies and thereby establish- 
ing new rights. He was now empowered to sum up 
the issue between parties after discussion in a written 
formula, and to State, if necessary, the principle on; 
which it was to be decided. He was quite unfettered 
in drawing up this formula, and could vary it as 
need arose¢ He could now send to trial every claim 
which he thought substantially just, whether it was 
actionable under the old law or not. These actions, 
first allowed by the prætor, were known as actiones 
honoraria. 

Twô Kinps oF RELIEF: (I) ORDINARY RELIEF.—A 
few examples of the various expedients he adopted in 
order to effect needed reforms may be given under the 
two heads of (1) ordinary relief by way of action, where 
the prætor adjusts the issue and sends it on to a judge 
or tribunal for trial; (2) extraordinary remedies, where 
he settled the questions that arose by the exercise of his 
official power exclusively, without a remit to a judge 
or tribunal. c 

Actio fictitia.—Under the first head would fall the 
fictitious action, where he -directs the judge to decide 
the case as if it fell under a known and settled principle 
although it really did not. Among the examples of 
fictions given by Gaius" are fiction of usucapio; fiction 
that a bonorum possessor is heir; that an alien is a 
Roman citizen; thet a change of status has not taken 
place. Perhaps this is the oldest form of pretorian 
amendment, for here he develeps the law by adhering 
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to it as closely as possible and feigning an analogy. 
Fiction is often a concession to the conservative instinct, 
intended to cloak a change which dare not be openly 
avowed. G : 

Exceptio.—Another method by which the prætor 
could mould the law as his sense of equity dictated was 
by allowing equitable defences (exceptiones), which had 
not been admissible under the earlier system of procedure. 
Suppose the defendant cannot directly traverse the 
ground of action, but is prepared to prove that his 
‘promise to pay was obtained by force or fr&ud, or was 
‘given on the faith of an advance of money which was 
never actually made, he can plead this defence when 
he is before the magistrate (in jure); the prætor in 
drawing up the formula will insert a saving clause, 
directing a verdict of acquittal if the alleged violénce or 
fraud is proved, or if it comes out that there had been 
a failure of consideration. 

Actio in factum.—The prætor made a more enter- 
prising departure when he introduced actions to meet 
cases which bore no analogy to any existing ground 
of action, simply because common justice demanded his 
intervention. He directed the judge, if on inquiry he 
found the facts averred by the plamntiff proved, to give 
a verdict in his favour. Take again the case of a con- 
tract induced by fraud, and assume that the defrauded 
party has executed the contract, fias, say, parted with 
property belonging to him, the relief heerequires is an 
action which will enable him to re€over his property 
or obtain damages. Consequently the prztor’s relief 
takes the form of a promise of reďzess—““ failing other 
means of legal redréss, I will send any alleged case of 
fraud for trial.” Actiors of this sort, where the truth 
of an alleged fact is in issue, were technically known as 
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actions in factum. Here the issue is always matter 
of fact—‘‘If you are satisfied the defendant did so and 
so.” This was how -the prætor enforced the liability 
of shipmasters, etc., for the goods of passengers entrusted 
to them; when the goods were not forthcoming the 
prætor allowed an actio in factum. P 

(2) RELIEF EXTRA ORDINEM : PRÆTOR’S EXTRA- 
ORDINARY REMEDIES.—The procedure falling under 
this second head was administrative rather than judicial. 
The prztor satisfied himself as to the facts, issued his 
order to tàe parties, and compelled obedience by 
ample coercive power he possessed. In this way 
protected many interests which called for legal regulation, 
but were not dealt with at all by the existing private law. 

Interdict.—A leading example is the interdict which 
he granted where considerations of the public interest 
lor of social and family order were involved. At first 
he confined himself to maintaining the existing posses- 
sion; he forbids any molestation or violent ejection of 
the party actually in possession, because that would be 
likely to lead to breach of the peace. By and by he 
was emboldened to go further and to provide for the 
restoration of possession that had been unjustly disturbed. 

Restitutio in integrum. —This was another important 
application of the prætor’s sovereign powers. Failing 
other means of relief, he promised on certain specific : 
grounds (e.g. force and fear, fraud, innocent mistake, 
and, in the ease of minors, proof of lesion) to reduce 
and annul acts fhat had proved to be prejudicial in 
their effects, notwithstanding that these acts were 
valid so far as the forms of strict law went. As this 
was a more stringent exercise of his arbitrary authority 
than any of the foregoing cases, he made careful inquiry 
before resorting ‘to this mode of cutting the knot. 
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Bonorum possessio.—The last instance I shall quote 
of the prætor’s exercise of his prerogative power is the 
authorisation he gave in certain circumstances to take 
possession of property belonging to another. The most 
important case is bonorum possessto of a deceased person’s 
estate.! Any claimant for a share of the estate could 
petition for a grant of possession. The prætor, if 
satisfied of the propriety of the claim, would issue a 
decree of possession. The practice of successive prætors 
in granting and refusing such applications gradually 
crystallised into fixed rules, and thus a new prætorian 
system of succession was established alongside the 
successoral system of the Civil Law. It is obvious that 

_—- officials invested with so large a discretion could mould 
the rules of succession at their pleasure: they might 
give possession to persons (1) having a legal title “under 
a will or on intestacy—that was acting in harmony with 
the Civil Law; or (2) they might grant the estate to 
persons on whom the law had conferred no rights— 
that was supplementing the Civil Law; or lastly (3) 
they might ignore the nghts conferred by law on certain 
persons, and prefer other persons whose claims they con- 
sidered better—that was their corrective function. In 
this way they gradually introduced a great number of 
amendments in the law of succession, both testate and 
intestate; they admitted claims unknown to or excluded 
by the Civil Law, and thus kept it in touch with the 
sentiment of later times. c 

As to the effect of this grant, since fhe prætor cannot 
make a man heir (keres), his grant has ņot in form the 
same effect as if the grantee had aftitle by the Civil 
Law; but in actual result it is just as good, for the 
prætor enforces the rights of his protégé by interdict, 


> ~ + Gains, iii. 25. 


> 





ROMAN AND ENGLISH EOUITY 41 


and allows him to sue and to be sued on the fiction that 
he is heir. 

THE EDICT AS THE ORGAN OF REFORM.—lI now pass 
to my second main point—the edict as the special organ 
by which the prætor introduced his reforms to the 
public and incorporated them into the law. He made 
use of the edict, as Roman magistrates did generally, 
for the purpose of publishing in advance the lines on 
which his administration of justice was to run during 
his period of office. Such edicts were orally proclaimed, 
and then dsplayed on notice boards in the forum for 
the information of the public. After the formulary 
procedure was set up, it was undoubtedly a recognised | 
part of the prztor’s duty, on his entry on office, to) 
promulgate an edict, and it would necessarily grow 
more detailed every year. It would contain forms for 
his new actions and new remedies, and the legal rulings 
on which these were based; it would state the circum- 
stances under which ordinary relief would be given or 
refused: and it would indicate in what circumstances 
he was prepared to grant his most drastic remedies. 
Being simply the order of a magistrate, it fell to the 
ground when his year, of office was up; consequently 
each succeeding prætor had to put out a new edict of his 
own. There was thus a continuous series of edicts, and 
we find the expression edictum perpetuum, the standing 
edict put out year by year by the prætor for the time 
being. Often a prætor would have occasion to issue 
special orders to meet emergencies arising during his 
year, of office; „such emergency orders are called by 
contrast edictum repentinum. On coming into office, a 
new prætor revised his predecessor’s edict and considered 
what changes and additions he should make, usually 
taking the advice of friends possessed of legal knowledge 
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and experience. He was free to drop any provisions 
that had proved unworkable or obnoxious, and to re- 
place them by something that promised to answer better. 
But from the nature of the case the larger portion of the 
edict, which had stood the test of practice, was handed 
—on from prætor to prætor unaltered (edictum tralaticium), 
and in virtue of this constant repetition came to have 
almost the force of customary law. Any additions or 
novelties introduced for the first time were known as 
T edictum novum. There was thus a most useful power 
of experimenting, so to speak, with a new “principle or 
rule for a year, after which it could be modified or 
rejected if it had not worked well, a procedure of trial 
—— and error far more elastic and more adaptable to the 
changing conditions of social and business life than hard 
and fast legislation could possibly be. The Komans 
had this advantage in mind when they called the prætor 
the viva vox juris civilis. 
~ CHECKS ON THE PR&TOR’S DISCRETION.—The system 
obviously left a very great deal to the discretion of the 
magistrate. He was not legally bound to take over and 
adopt any part of his predecessor’s edict; nay, at first, 
he was under no legal obligation “to abide by his own 
edict—it all depended on his goorl sense and loyalty. 
There were, however, practical restrictions sufficient to 
\ keep him within reasonable bounds. In the first place, 
\ he was bound by his duty and*his oath of office to 
execute the laws and maintain the tradétional customs 
of the nation; he could not therefore directly abolish 
any statutory right, nor introduce any new right that 
hould be on a par with statute.© Secondly, he was, 
Hike all Roman magistrates, subject to a variety of 
checks: a short tenure of office, and liability to impeach- 
ment in the Assembly,when he demitted office; his 
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acts were exposed to the veto of other magistrates and 
especially of the tribunes; and, above all, he was 
surrounded by an active body of lawyers who were 
fully qualified to voice an intelligent criticism of his 
official doings and to turn public opinion against him 
if he acted in defiance, or even in advance, of professional 
views. Perhaps the most convincing proof that the 
system worked snioothly and steadily is furnished by 
the fact that no statutory restriction was found necessary 
until the period of general disintegration towards the 
end of theeRepublic. To check the abuse which had 
then become prevalent of the magistrate cancelling the 
provisions of his edict by subsequently issuing extra- 
ordinary orders, an Act 1 was passed in 67 B.C. requiring 
prztors to adhere to their edicts and not to innovate 
by océasional orders. 

LEGAL FORCE OF THE Epict.—Technically and 
formally the edict was just a command of an annual 
magistrate and had no validity beyond the fact that 
he could enforce it in the individual case so long as his 
imperium lasted; it thus falls far short of statute law 
(lex) with its perpetual force and general applicability. 
Rights derived from the edict exist only by the pretor’s 
protection (tuitione, pretoris). In practice, however, 
the imperium, while it lasted, made them as dependable 
as law: the interdicts, actions, and defences which the 
prætor had at his command made his protégé as safe 
in the enjoyment of the right as if it had been founded 
on statute. The “pretor, you observe, says little of 
es: he speaks almost entirely in terms of procedure 
—he gives or refuses an action or other remedy: the 
indirect method doubtless made the path of reform 
easier. e 
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1 Lex Cornelia, described as a gparantee of impartiality. 
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We have seen that many principles of Pretorian Law 
became a stock portion of successive edicts, having 
passed out of the stage of probation. They were 
regarded with much the same respect, and relied on 
with much the same sense of security, as if they had 

} actually been enacted law. In effect the system 

; amounted to an annual revision of the law by the 
highest legal authority, charged with the duty of keep- 
ing the legal machine in good working order. 

CONSOLIDATION OF THE Epict.—The last stage of all 
was the consolidation (t.e. codification) oft the edicts 
of the urban prætor and the exdiles, and apparently 
those of the peregrin prætor and of the governors in the 

- provinces also, by Salvius Julianus in the reign of 
Hadrian.— Little change had been made in the edict 
since the establishment of the Empire, unless“t was 
done under Imperial sanction. No prætor cared to 
exercise his quasi-legislative function in the face of 
absolute power entrenched on the Throne. The con- 
solidated edict was given legislative force by a senatus- 
consult, which made its contents unalterable for the 
future, and required the magistrates to issue it and 
abide by it in this its final shape. 

Its EQUITABLE TREND. —Thus tke law made by the 
magistrates gradually grew in bulk and authority until 
it rivalled the Civil Law itself. The great jurists of the 
Empire wrote CommenftariéS on “t, treating it as an 
independent system; excerpts from thes@ writings form 
a large part of Justinian’s Digest, and have thus passed 
into modern law. It was built up by, the continuous 
labours of generations of able mefi, who had control 
of the law but were not engrossed in its practice; it 
was thus creative work‘*of a high order. It involved 
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in Italy and in Rome’s dependencies. It is not sur- 
prising, therefore, that it is largely an embodiment of 
equitable rules. The Romans, it is true, do not ex- 
pressly or exclusively identify equity with the Pretorian 
Law. The jurists and Imperial legislation made large 
contributions to the equitable development of the old 
law; still, the relation of the edict to the Jus civile is 
substantially that of equity to law. 

PRÆTOR PEREGRINUS: ORIGIN OF THE JUS GENTIUM. 
—Rome’s relations with foreigners exercised a rather 
distinct infkience upon the law which calls for a brief 
notice. After a period of exclusiveness when aliens 
were admitted but denied all legal capacity, and a 
subsequent stage when limited rights were conceded to 
certain favoured communities by special treaty, the 
expanding commerce of Rome and the continuous influx 
of foreign settlers made a general assumption of juris- 
diction over the foreign mercantile community inevit- 
able. Accordingly, about 242 B.C. a second prætor was 
appointed to adjudicate in all cases where foreigners 
were concerned. The first problem to confront him 
would be: What law was he to apply? It could not 
be the existing Roman Law—its exclusiveness and its 
religious associations made that impossible; it could not 
be the stranger’s own law—that would have been equally 
out of the question. A practical solution of the prob- 
lem_was found maitily by a gradual assimilation of 
customs of trade and of suitable rules and forms, 
collected from all quarters at home and abroad. This 
new growth was called the Jus gentium, meaning “The 
common law or usége of the world.” The lawyers of 
the second century B.c. used the expression to denote 
the customs found to be generally prevalent whether 
in the dealings of individuals or in the intercourse of 
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peor pendeni States; it thus included not only rules 
touching commercial and other relations, but also the 
rules of conduct recognised as binding on States inter se. 
‘Confining our attention to the usages observed in pri- 
vate transactions, we may assume that when Romans 
watched the ways of foreign settlers, or when they went 
abroad on service or business and saw something of the 
world, they could not fail to notice that some institutions 
and some ways of doing business were much the same 
in essentials everywhere, e.g. that the transfer of pro- 
perty required different forms in differen: countries, 
and yet there was a constant feature in them all, viz. 
delivery. That, they would argue, must be the essence 
-—~ of the transaction, the universal element to which 
particular countries add various observances. They 
expressed the contrast between what is univer¢al and 
what is local by saying that the first belongs to the 
Jus gentium, the second to the Jus civile—the peculiar 
and formal law of a particular State. It was roughly 
after this fashion that the foreign prætor provided him- 
self with rules and remedies, especially for mercantile 
cases; when foreign law came to the surface in his 
Court alongside the national law, it was natural that 
he should compare them, and take the fundamental 
‘ideas common to both for his guide. When a rule had 
worked satisfactorily under his jurisdiction, probably 
his urban brother would in time feel bound to transfer 
it into his edict, and give it a trial inecases between 
citizens; in this way many rules of the Jus gentium 
may have filtered into Roman jurisprudence through 
_ the channel of the two edicts. Some such process went 
on for centuries, expanding the old law and adapting it 
= to its cosmopolitan misston. (The Jus gentium, in short, 
was a body of law slgwly developed at Rome and 
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admitted, perhaps somewhat reluctantly, to meet a 


practical need—the provision of legal rules under which 
foreigners settled at Rome could live and traffic, seeing 


that they were excluded from the protection of the 


ordinary law. 
CONNECTION BETWEEN THE JUS GENTIUM AND THE 


Law OF NATURE.—Such was the original meaning of 


the term, but if you turn to the definition given in the 
very beginning of the Institutes both of Gaius and 
Justinian, you will find an account of it implying some- 
thing more than I have described. The later lawyers, 
having lost sight of its historical origin, seem to have 
thought of it as an ideal law rather than an empirical 
fact. Impressed by its universality, they speak of it 
as if it had been built up by a conscious process of 
generalisation from the laws common to mankind in 
general—a sort of comparative jurisprudence. Any 
such theory, postulating a deliberate eclectic purpose, 


a quest for the universal in law, is quite beside the — 


mark. It was far from being a scientific system, 
although in the end the jurists did something to system- 
atise it. These later accounts are coloured by inter- 
vening speculations about the Law of Nature, a philo- 


sophical idea borrowed from the Greeks but never very ~ 


clearly understood by the Romans. It is a difficult 
matter to formulate exactly the relation between the two 
conceptions; but whatsseems to have been in the minds 
of the lawyers avas that the Law of Nature furnished 
a theoretical basis Yor the practical body of rules and 
customs actually in force on the Roman foreign juris- 
diction under the name of Jus gentium. When specula- 
tion about the origin and nature of law became the 
fashion at Rome, mainly under Greek influence, in the 
last century of the Republic, it was natural to ask what 
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accounted for the general diffusion and acceptance of 
the Jus gentium. Greek philosophy suggested the 
answer that the large permanent ideas in law, which 
are common to all civilised peoples, point back to a 
natural justice (Jus naturale) distinct from civil justice. 
To the same effect the Roman lawyers say that the 
universal principles of law are inspired by natural 
reason, and must be referred to a serfse of right implanted 
in man by nature. In other words, the Law of Nature 
is an ideal of morality and justice towards which positive 
law is constantly straining without ever quite realising 


_it. Cicero is never tired of extolling the perfections of 


the Law of Nature; since it is the same for all men, it 
possesses a higher authority and greater permanence 


than the municipal law of any State. But its content 


was eminently unsatisfactory, consisting mostly4f vague 
generalities, mere commonplaces of morality. It was 
therefore a happy thought to identify it with a concrete 
conception with a definite meaning; so it came about 
that the Jus naturale lost its theoretical implications 
and became another name for Jus gentium. The 
lawyers use the two expressions practically as synonyms; 
if they differ at all, it is only that the Law of Nature 

an ideal law, and that the acfugl practice of mankind 


is apt to fall short of it in some particulars. The 


favourite instance of this divergence is the institution 
of slavery, which is recognised ky the Jus gentium but 
is condemned by the Law of Nature, Sir H. Maine 
suggests that when the Jus gentiutn was thus seen in 
the reflected glory of a philosophical theory it went to 
a premium; the Romans now transferred to it the 
veneration which “they had previously felt for their 
own indigenous law. « 


PARALLEL OF THE LAw MercHANT.—Perhaps the 
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nearest parallel to the adoption of the Jus gentium at 
Rome is the recognition of the law merchant as part 
of the municipal law by most modern systems, for this 
is also a case of the assimilation of a body of customs 
in virtue of its general reasonableness and convenience. 
In the Middle Ages there were customs prevalent 
throughout civilised Europe which were specially in- 
tended to meet the case of foreign merchants. They 3 
were administered by special Courts and were collected 
in special treatises. To take two examples, it is due 
to the law merchant that bills of exchange and ee 


in transitu are recognised and incorporated as part of 
our mercantile law. 

PARALLEL BETWEEN PR#2TORIAN LAW AND ENGLISH 
Eouity.—A parallel has often been drawn, and it is 
close eflough to be instructive, between Prztorian Law 
as a whole and the English system of equity. 

RESEMBLANCES.—In both systems a cleavage occurred 
between law and equity owing to certain historical 
causes ; and just as Pretorian Law functioned for long \) 
as a separate system distinct from the Jus ciuile, so 
equity has existed for centuries alongside the Common 
Law of England. The purpose in both cases was the 
same: to remedy certein defects and shortcomings 1 in th 
Common Law; to meet its incapacity in many cases 
to do justice, and still more its liability, owing to its 
rigid adherence to techfiical rules, to be made the instru- 
ment of injustise : Papinian 's definition | would equally 
apply to both. THe development is also similar from 
start to finish. At Rome, as we have seen, relief was a 
given by a magistrate who had absolute power and was 
the centre of judicial authority; in England equity is- 
based on the authority of the Łord Chancellor as the 
immediate ministér of the Sovereign, the fountain-head 
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of all justice. Under the Edwards it became the practice 
for the King to refer all petitions addressed to himself 
to the Chancellor as “ Keeper of the King’s conscience” : 
in particular, the Chancellor acquired jurisdiction over 
“uses” and trusts. Possibly the edict was at times 
grudgingly acquiesced in by the Roman Senate and 
People merely on account of its convenience ; it was 
certainly contended by the Commons in the time of 
Edward the Third that the Chancellor’s jurisdiction 
was an unjustifiable usurpation of judicial power. 
Blackstone and others represent it more truly as a 
constitutional exercise of a residuary or supplementary 
jurisdiction inherent in the Sovereign. As Prztorian 


~ Law became fixed by passing from edict to edict, so 


did Chancery Law by the recorded decisions of successive 


Chancellors. Neither of them was systematicin form 


}—nothing more than a series of innovations; but at 


- 


a certain stage both became stereotyped, the one by 


Julian, the other by Lord Eldon. Both claim an 


ethical superiority over the Common Law: equity is 
law based on reason, justice administered on rational 
principles, as contrasted with the rigid and technical 
rules of the Common Law: the leading note of Prztorian 


~~ Law is good faith (bona fides), and of Chancery Law, 


conscience. 

DIFFERENCES.—Thus in many respects there is a close 
analogy between them, but thefe are important differ- 
ences in their machinery and in the method of their 
practical administration. The edict stated what relief 
would be granted in advance and in general terms; in 
equity the practice is based on "recorded precedents. 
poe is more important is, that at Rome the same 
Bee fsictidnary and the same Courts ,administered both; 
whereas in England there is a separate official, the Lord 
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Chancellor, and the Chancery and Common Law Courts 
have for many centuries been distinct. In spite of the 
Judicature Act of 1873, providing that both law and 
equity should be concurrently administered by every 
judge in every Court, there has been no complete 
fusion, no real merger. The English Bar is still divided 
into two kinds of practitioners differently trained, with 
different habits of thought, and specialising in two 
different kinds of material. Hence the essential differ- 
ence that the Prætorian Law superseded so much of the 
former law asit replaced, and there being but one source 
of judicial authority no second tribunal could administer 
the old law, so that the latter went practically into disuse, 
and finally in the sixth century equity and law became 
one. Lord Justice Cockburn has described the English 
separation between law and equity as a “discreditable 
anomaly unprecedented in the history of jurisprudence; 
distinct systems of law and equity are unnecessary in a 
well-constituted system of jurisprudence.” 

ScoTTisH Eguity.—From its first foundation in 1432 
the Court of Session has been a Court of Equity as well 
as of Law. At the start half of its judges were ecclesi- 
astical lawyers, and would naturally be versed in the 
equity embodied in the Canon Law. In virtue of its 
equitable jurisdiction (commonly called its mobile 
officium), the Court has power to correct the rigour and 
supply the blanks of fhe written law; to use Stair’s 
expression, it pays regard to “the whole law of the 
rational nature.” Thus it entertains petitions not 
founded on statute; it exercises jurisdiction over trusts, 
especially charitable “trusts; it can, where necessary, 
supply omissions in statutes, and provide for a casus 
improvisus in a deed ; and it ha’s a general power of 
reviewing the proceedings of all inferior Courts. The | 
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practice of Scotland and most other countries in admin- 
istering law and equity in the same Court and by the 
same judges has undoubted advantages over the 
English separation of the two jurisdictions. So much 
would seem to be conceded, since the Scottish practice 
has been to a certain extent adopted in England under 
the Judicature Act of 1873. 


‘ 


te 





SSAA 
Sy <B> 
| £0) : 
§ A 
a 7 
A 9 
X A 


LIENT OF 


IS 
CENTRAL LIBRARY 


LECTURE IV 


JUSTINIAN’S CODIFICATION AND HIS SCHEME 
OF LEGAL EDUCATION 


MANY factors contrfbuted to the building up of Roman 
Law besides the magistrate’s edict, and the equitable 
principles it embodied; but time will not allow of my 
reviewing army other phase than the latest in date 
the project of codification culminating in Justinian’s 
great achievement. Not that his law books are to be 
regarded as the high-water mark of Roman juris- 
prudence: that was reached by the great masters of 
the clas$ical period, which had ended some three centuries 
before. After them the law passed into what Gibbon, 
appropriately enough, calls its “old age,” implying that 
much of its vigour and vitality was sapped, its ardour 
had abated, and it bowed submissively to the authority 
of the great names that had adorned its past; yet it 
was not an old age of mere decrepitude. Its stagnation 
and its subjection to Hellenistic and Oriental influences 
have been greatly exaggerated; it was still capable 
of carrying through important reforms which were 
genuine developments along the lines of its own proper 
traditions. It demands our attention, as it excites our 
interest, because it is the bridge that connects the 
modern world with Rome’s greatest legacy—her system — 
of law. . It was not the original masterpieces of the 
science, but theSe lzborious compilations of the late 
Byzantine Empire, that were knowfi and treasured in 
the Middle Ages, and have furaished modern Europe 
with material for itS Codes. 
53 
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“LEGES” AND “Jus” THE ONLY REMAINING Law- 
SOURCES.—When —Justinian, ascended the throne at 
Constantinople i in 527 B ©. he found the law-sources 
reduced to two: Leges and Jus. Legislative power had 
long since passed out of the hands of the People and 
the Senate, and the Emperor was left in sole possession of 
it. The Constitutions he issues are designated “‘ Leges’’; 
in contrast with them, the law contained in the writings 
of the great jurists of the past is denoted by the term 
“Jus.” These two great chaotic masses, the one con- 
sisting of Statute Law, the other of Jurispr:dential Law, 
are now the sole constituents of the written law. Their 
unwieldy, unsystematic character, and the incompetence 
of the ordinary run of legal functionaries to find their 
way through the jungle, were pressing arguments for 
codification. £ 

CONDITION OF THE STATUTE LAw.—The mere bulk 
of the Statute Law was a serious obstacle to its applica- 
tion in practice. This was specially true of rescripts 
and decrees, which came out haphazard, here and 
there, according to the residence of the applicant. It 
was nobody’s business to see to their publication at 
large. When a rescript was quoted by a party, the 
Court must often have been at a oss to say (1) whether 
it was genuine or not; (2) whether it was merely personal 
and meant to settle the individual case or intended to 
lay down a general rule; and (3) whether the law 
had not been changed since its date by some later 
Constitution, for that often happened without any 
formal repeal of previous legislation or even any reference 
to it. The quality of this Imperial legislation”is in 
inverse ratio to the quantity both as regards substance 
and style. There is but little of the legal grasp and 
comprehensive vision——the power “óf generalisation— 
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which marked the preceding period. Legislation is 
accommodated to the emergency of the moment; its 
authors seem unable to shake off the element of fact 
and to strike out any new and fruitful principle. But 
however little talent was brought to the task, the very 
march of events brought into prominence the universal 
elements of the law; in particular, the new and intimate 
connection of the &mpire with so many non-Roman 
nationalities—Greeks, Jews, Egyptians, etc., to whom 
Roman Law was entirely a foreign system, disliked in 
comparison with the native law it superseded—made it 
imperative to put in the forefront the catholic and 
equitable sides of the system, and to eliminate much 
of the old national law. It was the strong hand of the 
-Emperors that lopped off many dead branches, levelled 
most & the old distinctions of status, and established 
a uniform and simplified practice where the older law 
had maintained independent and duplicated institutions. 
In view of this service the many defects of style and 
taste in the Constitutions may be condoned. 

CONDITION OF THE JURISPRUDENTIAL LAw.—As 
regards the Jus, it meant the writings of the great 
lawyers of the great’ epoch—the end of the Republic 
and the early Empife—particularly those who had 
enjoyed the jus respondendi. Their writings kept 
alive all that was of practical importance in the old 
law-sources—leges, seeatus-consulta, the edict of the 
magistrates, etc. But there were many drawbacks to 
their use: their great number and voluminousness; the 
scarcity and corruption of the older books; the expense 
of Gopies; and, Above all, the many contradictory views 
they contained, all having the safne formal warrant. 
_As Gibbon says: “This mass pf subtle argument and 
conflicting opinion’ had become an intolerable burden.” 
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The miserable plight into which legal science had 
‚fallen is well shown by the mechanical rule introduced 
by Valentinian’s “Law of Citations” a century before 
Justinian. It put five jurists over the heads of all the 
rest, and made their writings the canon of sound legal 
literature. If it proved to be a case of divergent 
opinions, the majority carried the day; if the numbers 
on the two sides were equal, Papiniar had a casting vote; 
failing him, the judge must choose for himself between 
discordant authorities. Gibbon sums up the position 
admirably: “‘In the space of ten centuries the infinite 
variety of laws and legal opinions had filled many 
thousand volumes, which no fortune could purchase and 
no capacity could digest.”’ 

JUSTINIAN’S LAW Booxs.—A few months after his 
succession Justinian took in hand the work of reducing 
the bulk and removing the uncertainty of the existing 
law-sources. Whether he had a complete scheme of 
reform mapped out in his mind, or whether the plan 
grew as the work progressed, is not certain. However 
that may be, his legal reforms gradually took shape 
in a series of law books issued during the years 
528 to 534. 

I1. THE CopE.—tThe first and easiest step was to make 
a new collection of the Imperial Constitutions, bringing 
down to date the existing Codes of Gregorius, Hermo- 
genian, and Theodosius. For thir purpose he appointed 
a small Commission comprising officjals, practising 
lawyers, and professors, and he instructed them to 
overhaul all the existing Constitutions, to select those 
which still possessed value, and to eliminate all Gnti- 
-quated, contradictory, and unnecessary matter. They 
were to edit the text and to combine different Constitu- 
tions on the same subject into one. “They arranged the 
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Constitutions in twelve Books, subdivided into Titles 
according to subject. The arrangement of subjects is 
somewhat different from that followed in the Digest, 
and still more unlike the scheme of the Institutes. The 
new volume was ready in little over a year; it was 
declared to have exclusive validity—no older collection 
was to be referred to, and every Constitution not in- 
cluded was eo tps& repealed. The matter of the Code 
is of nothing like the same importance for us as the 
Digest. Much of it is Public or Ecclesiastical Law; 
and where ,it touches Private Law it generally settles 
points of detail by way of answer to an individual who 


P ae presented a petition or referred a point. 


2. THE Dicest.—Justinian next turned his attention 
to the more difficult task of consolidating the ancient 
Comnfon Law with a view to extracting the quintessence 
of the old jurisprudence, and presenting it to his subjects 
in a compact and manageable form. He realised that 
before a start could be made it was essential to instruct 
the compilers which of the opposing views they were 
to admit, where the standard authorities had been 
divided in opinion. “The Law of Citations” above - 


| referred to was too méchanical a solution of the difficulty ; 


a 


he resolved to tackle it directly by way of legislation. 
Accordingly, a series of Constitutions was issued in 529 
and the succeeding year for the purpose of settling the 
most important of these controversies, as well as another 
set intended to sweep away the debris of old and ex- 
ploded institutions. Having thus cleared the ground, 
Justinian instructed Tribonian, his leading legal adviser, 
to form a Commission, and with its help to excerpt 
verbatim from the authoritative treatises all that was 
serviceable for present-day use,-omitting what was obso- 
lete and superfitious, excluding conflicting statements 
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of the law, and making such alterations in the text 

as were necessary for the purpose of simplifying and 

modernising it. These extracts were to be arranged 
according to subject in fifty Books, subdivided into 
_ Titles, and the order of the consolidated Edict was to 
be followed generally. The whole work was to be desig- 
nated “ Digesta,” a term already in use for the collected 
and classified works of an author, or “Pandecte,’’ a term 
signifying a miscellany or anthology. 

Arrangements for its Preparation.—This was a very 
liberal charter to the compilers. The immediate needs 
of the Empire might have been satisfied with far less 
trouble—with the working up of a few books that were 
in common use and enjoyed wide popularity, e.g. 
Gaius’ Institutes, Paul’s Sentences, Ulpian’s Rules. 
But Justinian was resolved to have the whole tréasures 
of legal literature ransacked, in the hope of reviving 
the best work of the past, and thereby raising legal 
science to a higher level. The arrangements made for 


— -a — 


the execution of the plan seem to have been as follows: 
Tribonian chose a Commission of seventeen, including 
four Law professors and eleven practising advocates. 
It had to deal with the works of thirty-nine writers, 
/nearly all of whom belonged to the great classical period. 
The treatises that were gone over reached a total of two 
‘thousand volumes, and the result of the compilers’ 
labours was to reduce this great mass to one-twentieth 
of its former bulk—an abridgement comparable to the 
compression of a hundred large vofumes of the Law 
Reports into five. The laborious task, which might 
well have taken several years, was®overtaken in | three. 
We are not told héw it was managed, or what were 
the working arrangements of the Commission, but 
certain conclusions can, be drawn “With considerable 
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confidence from the internal evidence supplied by the 
work itself. 

Method of its Compilation.—At first sight the Digest 
gives the impression of a series of extracts strun 
together by a very slender thread of connection; th 
Titles seem more like disjointed collections of sundry 
cases and opinions than well-ordered discussions oO 
their rubrics; digfessions are frequent; and the sam 
topic recurs at intervals, with a continual risk of co 
tradiction between the various statements of the law. 
These are gindeniable defects, due to the circumstances 
under which the work of compilation was carried out. 
It may be said in passing that they are less serious draw- 
` backs to the practical usefulness of the collection than 
theory would suggest. They will prove less bewildering 


to tht reader if he keeps in mind the historical facts 


which account for them. 


The clue to the arrangement is found in the headings © 


(inscriptiones) prefixed, by Justinian’s orders, to each — 


fragment, for they state its author and the name of the © 


particular book from which it was taken. It was noted 
long ago that excerpts from the same sources recur with 
a certain regularity in all the Titles, and it was naturally 
inferred that the ok] authorities were read through and 
excerpted in a fixed order, and that the same order was 


observed in assigning the excerpts to the individual ~ 


Titles to which they belonged. Bluhme, a German 
civilian of the early part of last century, followed up 
this clue successffilly, and his results are now generally 
accepted. Apparently Tribonian divided his ¢ommis- 
sidiers into three*small committees, and assigned to 
each Of them all the works dealing with a particular 
department of law. These ¢epartments, which were 
probably suggeSted by the subject-matter studied in 
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the different years of the legal curriculum in the Law 
Schools of the period, were as follows:— 

(1) Civil Law group, denoted by the letter S, because 
its foundation was libri ad Sabinum, Commentaries by 
Ulpian, Pomponius, and Paul on a treatise on ts 
civile by Sabinus—a first-century lawyer, founder of the 
Sabinian school, and the first knight to receive the ius 
respondendi. The principal subjecf-matter of these 
books was family law (especially marriage and guardian- 
ship), the consensual and verbal contracts, and inherit- 
ance. Those parts of the Commentaries on the Edict 
which covered the same ground, viz. the middle books 
of Ulpian (26-51), Paul (28—48), and Gaius (9—18), were 
sent to the same committee, and stood next in importance. 

(2) Edict group, denoted by E. Here again Ulpian 
took precedence, with the remaining two-thirds of his 
Commentary on the Edict (books 1-25 and 52-81); 
and along with him were taken the remainder of the 
Commentaries by Paul (books 1-27 and 48-78) and Gaius 
(books r—8 and 19-30). 

(3) Papinian group, known as P. This collection, 
dealing with cases of special difficulty, was headed by 
Papinian’s Questiones and Responsa’ next to which came 
works of Paul’s and Scaevola’s béawng the same titles. 

When the three committees had made their individual 
selection of passages, we may assume that they met in 
joint session for the purpose of refising, curtailing, and 
finally adjusting their several contributions. It is this 
part of their work which is most open‘to criticism; they 
did not succeed in making anything like a perfect 
mosaic of the selected texts. They*seem to have fro- 
ceeded on the lines ôf putting the largest contribution 
first, and subjoining theeother two in a clipped shape. 
But there is no uniform pjan regularly “followed. Some- 
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times particular passages are put at the head of a Title, 
because they contain a definition or lay down a scheme 
of discussion, or for some other reason are plainly of an 
introductory and preliminary character; in this way 
they are removed from the group to which they properly 
belong. The most common order of the group-contri- 
butions is S.E.P.; but there are examples of all the 
other possible combinations. 

Alterations and Interpolations.—It is only in a few 
cases we have the means of judging to what extent 
the commissioners exercised their ample powers of 
editing the works of their predecessors. In a few cases 
the original work has come down independently, e.g. 
Gaius’ Institutes, Paul’s Sentences, and the Vatican 
| Fragments, so that we can compare the surviving 
original with the adapted text. The result is to show 
that very considerable liberties have been taken with 
the view of bringing these old statements of law up to 
date. / Repetitions have not been avoided altogether; 
several contradictory statements have crept in, and 
mistakes on the part of the compilers are responsible 
for some new “‘antinomies.’” The direction to cancel 
redundancies has undoubtedly caused the language of 
the original to be garbled and its meaning to be distorted 
in many cases. These changes (technically known as 
“interpolations” or “Tribonianisms”) have furnished 
material for much fearned discussion and conjecture 
during the last half-century, and the field is far from 
being exhausted.“ The general conclusion is warranted 
that the changes were often unskilful and superficial, 
and that a good déal of the obscurity and mal-arrange- 
ment of the Digest is due to the compilers and not to the 
authors from whose works it was drawn. 

Its Promulgation. —The completed work was sanc- 
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tioned by a Constitution which dates back exactly four- 
teen hundred years. It invested the contents with the 
same authority as if Justinian had personally enacted 
them, and declared all that was left out to be invalid— 
not to be cited even by way of illustration. In short, 
all the former authoritative law-sources were abrogated 
in favour of the Digest. Moreover, in the vain hope 
of preventing any new controversie£ arising, Justinian 
forbade the making of any commentaries upon his great 
work; only literal translations into Greek, summaries, 
and references to parallel passages were allewed. This 
futile attempt to stereotype the law was frustrated 
even in his lifetime, and by some of the commissioners 
themselves. The other injunction against any com- 
parison with the original texts was more loyally obey ed; 
it may be one reason why so few relics of the pre- 
Justinianian law books have survived. 

3- THE INstTituTES.—It was felt that one thing was 
still wanting to complete the legal edifice, viz. an 


elementary text-book giving beginners a clear outline 


of the law as it now stood. The Institutes of Gaius, 
composed nearly four centuries earlier, was out of date 
in many respects. Tribonian took the work in hand 


when the preparation of the Digestewas well advanced, 


and it was compiled so rapidly that it was published a 
few weeks before the larger work. The general plan of 
the two Institutes is identical; theprinciple of arrange- 
ment and the division into four bookseis the same. 
As regards the actual text, a few paragraphs can be 
traced to other Institutional writers; but the great bulk 
of the book is taken page by page Kan Ĝaius, reproduc- 
ing not only his ideas and divisions, but even his language 
to a large extent. More than half of his matter is 
utilised. In the main, then, this eleméntary manual is 
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a patchwork, made up of fragments taken from element- 
ary books of the classical period; only it diff om 

S N : i 7 = 
the Digest in that (I1) so considerable a proportion of 
the text is borrowed from Gaius’ Institutes that it 


might fairly be described as a revised and modernised 
edition of that work; (2) it does not bear on the face 


of it that it is a compilation, there being no inscription — 


at the head of eath passage stating where it comes 
from; (3) it embodies a certain amount of Statute Law 
—Constitutions taken from the first Code or subsequently 
issued. Although meant as a manual for beginners, it 
had the same statutory authority as the larger books, and 
carried the same weight in the Courts. 

4. THE Novets.—Even after the arduous labours of 
seven years, Justinian and his chief legal adviser could 
not reŝt on their laurels. During the next ten years 
a large number of new Constitutions were issued down 
to Tribonian’s death in 545, and the stream of legislation 
still flowed on, though in diminished volume, down to 
Justinian’s own death in 565, and it continued under 
his successors. Most of these Constitutions are in the 
Greek language, and those which were drawn up in the 
official Latin were generally issued in a Greek version 
as well. Some ofethe Novels introduced important 
reforms, e.g. those which put the law of Intestate Succes- 


sion on a new footing, and the longest of all (Novel 22), — 


which forms a code of Marriage Law; but the bulk of 
them, dealing with affairs of Church and State, although 
historically interesting, possess no particular legal merit 
or importance. 

APPRECIATION OF JUSTINIAN’S CODIFICATION.—Very 
divergent judgments have been passed on Justinian’s 
legislative work as a whole ; one or two of the criti- 
cisms deserve our attention for a moment. 
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(1) It may be said that the Corpus Juris is not a Code 
in our sense of the word, i.e. is not a restatement of 
the whole law or some branch of it in brief propositions 
logically arranged and sanctioned by the Legislature. 
A modern Code may or may not contain any new 
matter, but at the least it is an orderly and condensed 
statement of the existing law. Justinian’s compilations, 
of course, fall short of this in two r&pects: (a) They do 
not combine the Statute and the Common Law into 
one; to do that it would have been necessary to work 
up the Code and the Digest into a single whole. (b) They 
give no fresh rendering of the law: the Digest is simply 
a string of choice passages from the old authorities, 
touched up no doubt, but still retaining the language 
and the identity of their authors; and the Code is just 
a revised statute book. The truth of this criticifm may 
be admitted without disparagement to Justinian’s credit 
as a law reformer; it does not detract from the solid 
+ merit of his achievement to point out its precise nature. 
| Two observations may be made from this point of view: 
ie) the mere abridgement of so unwieldy and confused 
a growth as Roman Law had become into two manage- 
able collections was no mean service; (b) Justinian was 
probably well advised in decliningsthe more ambitious 
- | design of giving to the Roman world a new and original 
system of jurisprudence. More time and more talent 
than he could count upon having at his disposal would 
‘have been wanted for the larger undertaking. The 
work he did occupied seven years;* the other and in- 
finitely more difficult task would have taken far longer, 
and might never have been competed in Tribonfan’s 
lifetime or his own’ He would have been equally at a 
loss for the talent necessary to recast the law of the 
Empire on a scientific pasis; and even supposing the 
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work had been done in some fashion, it would not have 
had the value for after-times that the Corpus Jurts 
possesses. The Digest has been aptly described “as 
the remains of a literature rescued from oblivion.” 
Had no such salvage operation been taken in hand, it 
is hard to tell how much of the original works would 
have escaped the perils of shipwreck by the way. 

There are undenf&bly serious defects in the work, as 
we have seen. Critics fasten upon (2) the inferior 
Latinity. Certainly the purity and elegance of the 
Golden Agegcannot be claimed for the legal literature 
of the classical period as a whole, although in individual 
cases the style and diction show little falling off from - 
the best models. But, what is more important, the 
legal writers give convincing proof of the capabilities 
of Latin as a clear and exact medium for technical 
expression. Their terms of art are not excessive in 
number; they are defined with scrupulous care, and 
they are employed with strict regard to uniformity. 
The precision and terseness of Latin legal phraseology 
compare very favourably with the diffuse and clumsy 
jargon of legal English. Probably several of the com- 
pilers were but poorly equipped in Latin; yet the 
verdict of competen+ scholars is that the Latin of the 
Corpus Juris is not inferior to the standard of the 
Silver Age. 

(3) The want of sotentific arrangement. It may be 
said in answerethat the Romans did not set any great 
store by that qualfty in a book for practical use. Prob- 
ably Justinian did the right thing in directing his 
confmissioners fo fellow generally the order of the 
Edict and the Commentaries upor it, familiar to the 
profession by immemorial usage. It may be admitted 
that the confused órder of the extracts in the individual 
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Titles is open to censure; a little more attention to this 
matter would have saved a world of trouble to readers 
and practitioners ever since. 

(4) Repetitions and inconsistencies there certainly are, 
but they may be excused in view of the ground that 
had to be covered and the rapidity of execution. 

(5) As to the alterations of the text, it is absurd to 
describe them (as Gibbon does) as “‘ frauds and forgeries.” 
This is certainly the weakest point in the work of the 
compilers; but their orders bound them to modern- 
ise the law, and they did their best according to their 
lights. 

The general answer to.all these charges is that Justin- 
lan’s performance must be judged by the object he had 
in view; his aim was to solve a practical problem by 
providing a working system of law suitable to the wants 
of the Empire. It was no part of his design to gratify 
antiquarian curiosity by tracing the long lineage of the 
law back to its remote origins. Had he not been 
primarily a legislator and reformer, he might have done 
more as a legal historian. 

As regards the new legislation contained in the Code 
and the Novels, although the substance of it is in many 
respects important in so far as it consummated the work 
of universalising Roman Law, little can be said for its 
literary quality. The new statutes are loosely drafted ` 
and prolix. Their pompous and egotistical language 
does not compare favourably with the simpler style of 
the old legal classics. ¢ 

NEw SCHEME OF LEGAL EDUCATION .—It was part 
of Justinian’s plan to reform the*education of young 
lawyers, as well aS to recast the law itself. A brief 
retrospect of the history of Roman legal education will 
make the scope of his reorganisation Clearer. 


e @ 


~ 
——_ 





ceNTRAT a 7 a 
JUSTINIAN’S EDUCATIONAL REFORMS 67 


PREVIOUS ARRANGEMENTS.—Somewhere about 250 B.c. 
the law ceased to be a monopoly of the priestly colleges 
and became more and more a secular study and pursuit. 
Men of position, ambitious of a public career, took it 
up as one of the chief avenues to popularity and office. 
They held themselves out as legal and business advisers, 
accessible to all comers, without fee or reward other 
than the expectatioh of political support. These veteres 
or prudentes advised their clients in public, and allowed 
young beginners to be present at their consultations and 
pick up whet law they could, with the help possibly of 
some oral discussion and “‘coaching.”’ <A practical train- 
ing on these lines was for long the only method of 
preparation open to the would-be lawyer. In the last 
century of the Republic the science of jurisprudence 
was taking shape,, legal literature was growing more 
systematic and abundant, and the provision for in- 
struction in the elements of law was taking a more 
organised form; but it could hardly be said there was 
as yet a definite legal profession in the modern sense 
of the term. 

With the advent of the Empire distinct progress was 
made in this direction. Labeo and Capito, the two 
most prominent lawyers of the Augustan period, are 
said to have been the founders (through their disciples 
in the next generation, Proculus and Sabinus) of the 
two schools (sectæ or $cholæ) of lawyers, the Proculians 
and Sabinianse It is a probable guess that these were 
two rival teachifig establishments, in which more 
systematic instruction was given than under the earlier 
arrfhgements for & sort of legal apprenticeship (or 

“reading in chambers,” to use the Modern phrase). It 
is certain that there was ultimately established a recog- 
nised legal curriculum, covering four or five years, with 
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a regular series of prescribed law books to be got up 
in a fixed order, and the students of each year had a 


l special name, sometimes derisory (e.g. dupondit, “ tup- 
` pennies”), sometimes marking the stage they had 
- reached in their studies (“ Papinianiste’’). 


JUSTINIAN’S REORGANISATION.—This was the organ- 
ised scheme which Justinian found in operation when 
he began his legal reforms. He adhered to its broad 
outlines as regards the period it embraced and the 
sequence of studies, but, with a pardonable pride in his 
own compilations, he made these the text-hooks for the 
various years of study. He recognised only the two 
leading Law Schools, at Constantinople and Berytus, 





_all the others being suppressed. Each of them was 


staffed with four professors, appointed and paid by the 
Government. They now took the rank and discharged 
the functions of legal universities. They drew large 
numbers of students from all over the Empire, and 
careful regulations were made for the welfare and 


discipline of students from distant parts. Rustication 


and expulsion were among the penalties of persistent 
inattention and waste of time in gay and frivolous 
living; for more trivial faults corporal punishment 
might be inflicted. There is reson to think that 
examination tests of diligence and proficiency were in 
use, and it is noteworthy that Justinian promises in 


‘the proemium to the Institutes’ that if his freshmen 


(novi Justinianei) are diligent in their studies they will 
find employment either in professiénal practice or in 
one of the numerous Government posts now open to 
them. With this comforting aSurance, they “were 
doubtless well confent to spend four or five years in 


mastering his formidable tomes and acquiring some 


knowledge of procedure, 
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CIVIL LAW IN THE MODERN LEGAL CURRICULUM.— 


From this sketch of Roman legal training I proceed 


to offer one or two observations on the teaching of the 


Civil Law nowadays, and the place it should occupy in | 


e, 


legal education. I shall only advance some general views 


suggested by a long experience of teaching the subject 
to an audience almost wholly composed of young men 
—with a sprinkling of young women—intending to 
enter the legal profession in Scotland or abroad. 

So far as the teacher is concerned, it is very important 
in my opinion that, besides knowing his subject and 
being a competent Latin scholar, he should have 
practical acquaintance with the law which the bulk 
of his pupils propose to practice; otherwise he will be 
unable to choose the most useful topics and to present 
them m the most helpful way. His main function is 
not to turn out a few pundits in pure Roman Law, but 
to give the average student a sound juridical basis for 
his legal thinking which will assist him in his later 
specialised studies. 

With regard to the subject itself, I submit in the 
first place that the Roman jurisprudence possesses 
unique educational advantages. It is so admirably 
co-ordinated in all jts “parts that its main outlines are 
not difficult to master. The harmony of its reasoning, 
and its fidelity to leading principles, give it, as Leibnitz 
remarked, something of the clearness and force of a 
mathematical ,demonstration. This character fits it 
pre-eminently for educational purposes; it makes its 
demand on the reason more than the memory—a merit 
that»cannot be ascmbed in the same measure to any 
modern system, whether codified*or uncodified. In 
either case, the law of to-day labours under a crushing 
load of precedents, from the mass of which it is hard 
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to disencumber the vital legal principle. I do not under- 
estimate the benefits of codification; but I must remind 
you that in codified systems like the French and German, 
although the formal authority of the Roman Law is a 
thing of the past, its influence is far from being super- 
seded or exhausted. The Code Napoléon drew more 
freely on Pothier than any other source, and Pothier 
was one of the master civilians whfose authority is still 
of the highest both in French and British Courts. The 
French Code must be read in the light of the juristic 
doctrine and practice that preceded it, as well as the 
mass of judicial interpretation which the subsequent 
century has gathered round it. Germany, again, half 
a century ago took in hand the gigantic task of drawing 
up a general Code to commemorate the unification of the 
Empire and to aid in its consolidation. They ‘manage 
these things very differently from the British. The 
preparation of the draft Code was entrusted to a repre- 
sentative commission of leading lawyers, under the 
presidency of the most distinguished of recent German 
civilians, Professor Windscheid. When the draft was 
published, the Roman spirit and idiom was felt to be so 
predominant that a section of patriotic Germans raised 
a vigorous protest against the foreign element. In 
deference to this jealous nationalism some amendments 
and concessions were made; but Germany is, in fact, 
subject to a Code, the ideas ane the very language of 
which are barely intelligible to one who is not well 
versed in the Civil Law. Conseqtently it still holds 
a fundamental place in the legal curriculum of the 
German Universities. gn © 
Facts like these fake away the appearance of paradox 
from Sir Henry Maines remark, that the reason why 
every law student shoyld make sorh€ study of Roman 
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jurisprudence alongside his own is, not because they were — 
once alike, but because they will be alike. It seems to 
be the destiny of the Civil Law to furnish the ideal type 
to which all law tends to approximate, as local peculiar- 
ities and specialties are laid aside. 

In the second place, I must face up to the great 
practical difficulty which stands in the way of an 
intensive and thofough study of the Roman Law. 
Granted that it possesses the advantages I have claimed 
for it, how is room to be found in the crowded legal 
curriculum, which already makes almost impossible 
demands on the time and energy of the law student, if 
he is at the same time to acquire that practical experience 
and training in the daily routine of Court and office 
work, without which the most elaborate theoretical 
prepafation is apt to prove a snare and a delusion ? 

I do not presume to pronounce on what is proper 
and possible under Indian conditions. The best con- 
tribution I can make to the solution of the problem is 
to sketch the programme we follow in the University 
of Edinburgh, a programme which is common to the 
other Scottish Universities, and which closely corre- 
sponds to the arrangements for the teaching of Roman 
Law at Oxford and.Cémbridge. 

In the first place, we discourage the use of compendia 
and examination handbooks for the purpose of getting 
up the subject andesatisfying the examination tests. 
We expect a,first-hand acquaintance with the text of 
part of the Instmutes of Gaius and the bulk of the 
Institutes of Justinian. These texts le within a short 
compass, and afe feirly readable and interesting as they 
stand; and they do not readily lend themselves to 
the soul-destroying arts of abridgement and compres- 
sion. Most of tthe abstracts. which are produced for — 
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cramming purposes are technical to the point of un- 
intelligibility; dull and depressing to the last degree, 
they are calculated to rob what can be made an attrac- 
tive study of all interest and respect. 

In the second place, we amplify and illustrate the 
bare outlines of the subject from the rich stores of legal 
speculation and reasoning contained in the great master- 
piece of Roman legal literature—theDigest of Justinian. 
Students aiming at the higher Law Degrees are generally 
required to offer at least one Title of the Digest, in order 
that they may obtain a concrete idea of its structure 
and method. This is equivalent to reading a series of 
select cases upon some important legal topic: there is 
a strong element of human interest evoked, as the 
student sees general principles struck out from the clash 
of opinion and the balancing of forensic disputation. 

In the third place, room is found for a Historical 
Introduction to the whole subject, which is perhaps the 
most interesting and instructive part of the course. It 
reviews the various influences and factors that have 
shaped the law, the “‘sources of the law” in a wide 
sense (what is sometimes described as the “external 
history ” of the law); it also deals with the development 
of legal doctrine, the various pháseķ through which the 
law on this or that point has passed (what may be 
called the “internal history” of the law). 

The course, as a whole, discharges two important 
functions in equipping the lawyer for his profession: 

I. It is the only systematic training which the 
Scottish Universities have to offer in the way of legal 
history, the place and importance of Which I trieé to © 
bring out in an earlier lecture. 

2. It serves as an ipytroduction to General ie 
prudence; it covers much of the learning which passes 
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current as formal or analytical jurisprudence—much of — 


what Austin and Holland discuss on civilian lines. In 
many Schools of Law the two subjects are taught 
together, e.g. under the scheme of legal education 
adopted by the Inns of Court in London. This has the 
double advantage of saving a good deal of time, and of 
connecting the leading ideas of jurisprudence with their 
real fountain-head, the Roman Law and the Civilians who 
worked out and formulated the fundamental positions. 

On a broad view of the situation I venture to suggest 
that room mjght be found for a fuller course of Roman _ 
Law, even in your Indian Universities, if it were associ- ~ 
ated with the teaching of legal history and the grammar 
of jurisprudence. What I advocate, in short, is the 
tacking-on of these very necessary disciplines to a_ 
thorougfi exposition of the Civil Law, and leaving the 
speculative and philosophical sides of jurisprudence to 
be dealt with in some other connection, e.g. under Moral 
Philosophy as used to be the custom in Scotland, or in 
a special course of “Legal Introduction” as is the 
practice in many Continental Universities. 
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LECTURE V 


THE TRANSMISSION OF ROMAN LAW IN THE 
EAST AND THE WEST, AND ITS DIFFUSION 
THROUGHOUT THE WORLD 


OuR next subject is the transmission of Roman Law 
from the sixth century A.D. onwards. This forms a 
long and eventful chapter of medieval history, closely 
connected with such momentous political and ecclesias- 
ticaÎ issues as the conflict between the Emperors and 
the Popes in the West, and the rivalry between the 
_Eastern and the Western Churches. All that can be 
jattempted is a cursory glance at the chief episodes in 
the history of Justinian’s law books, just to remind 
you that his Codification did not abruptly close the 
story of Roman Law, but only prepared the way for 
new adventures. The survey naturally falls into two 
parts: the fate of Roman Law in the East, as to which 
little need be said, and its fate in the West, with which 


we are much more concerned. F 
~ 


Roman Law in the East 


The Eastern provinces never vinced the same interest ; 
in legal science as the West had shown for so many 
centuries; theology claimed much’ of the best intellect 
among the educated classes at Constantinople and 
other centres. In many parts “of the East tfe law 
in actual observance was a mixture of Oriental 
and Roman elements, as is evidenced by the papyri 
found ip Egypt and-by the Syro-Roman Law Book, 
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which contains many non-Roman elements, embody- 
ing for the most part national usages of Greek 
origin. The bulk of Justinian’s Eastern subjects would 
probably have been better served by a compact hand- l 
book in Greek than by his elaborate series of Institutes, | ) 
Code, and Digest, written in a foreign tongue which few — 
of hon had mastered, and full of Roman and Italian 
associations that lay wholly outside their experience. 
In spite of these drawbacks, however, Justinian’s 
compilations in their original shape held the place of | 
authority at Constantinople till near the end of the 
ninth century A.D. Several works are known to have 
been written in Greek, for the purpose of making the 
fundamental and practical parts of the system access- 
ible and intelligible to the inhabitants of the Eastern 
provinées, most of them taking the shape of transla- 
tions, abstracts, or commentaries prepared by teachers 
of law for the use of their pupils, and then finding theii 
way into the Courts. The best known specimen af 
this class is the Greek version of the Institutes by 
Theophilus, possibly the professor of that name who 
was one of its three compilers. It appeared a few years 
after the publication of the original work, and contained 
some historical notes hot to be found there. Its use 
in the law schools of the East ensured see it a high 
popularity and authority. 

For two or three centuries thereafter AE E. 
was comparatieely barren in the East. With a view 
to revive and stinfulate it, the Macedonian Emperors, 
Basil and his son Leo “the philosopher,” had a new | 
Greex law book“drfwn up circa A.D. 900, which was 
practically a Greek paraphrase of thé books of Justinian 
and was known by the name «Basilica. It resembles 
a modern Code in*respect that the whole of the operative’ 
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law was extracted out of Justinian’s books and thrown 
together in an abridged form under appropriate heads; 
many Constitutions that had been passed since his reign 
were incorporated; and a whole apparatus of Scholia, 
mainly extracted from earlier Commentaries, was 
gradually added for the purpose of elucidation. It 
remained in force until the capture of Constantinople 
by the Ottoman Turks in 1453, although in practice 
meagre compendia and epitomes were more in use. 
| The Hexabiblos of 1345 belongs to this class; it was 
adopted as law for the restored Greek kingdom in 1835, 
pending the publication of a Civil Code, which has not 
yet been promulgated. A large part of the sixty books 
of the Basilica and the exegetical Scholia have come 
down entire, and they occasionally throw light on the 
true reading and interpretation of Justinian’s te&t. 

Considerable Roman elements are said to be found 
in the law prevalent among the Muhammedan popula- 
tions of the East, transformed and modified no doubt 
to suit the political conditions of the Arab dominions; 
if that be so, it is a remarkable testimony to the persistent 
vitality of Roman legal ideas. 


r 
Roman Law in the” West 


I now pass on to the posthumous fate of the Roman 
Law in Western Europe, in thechope of throwing some 
light on the questions—How and why didait a second time 
acquire the force of binding law, afid come to function 
‘once more as an operative system in regions far re- 

j moved from its birthplace, long ages “after the Empire 
for whose use it Was created had succumbed to the 
successive waves of barbarian invaders from the North? 

PERIOD OF DECAY FpR SIX CENTURIES.—Of its im- 
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mediate fortunes it may suffice to say that it did not 
perish in the convulsions which ended the pax Romana, 
and with it so much of the old civilisation of the Empire. 
It is a well-established fact that it did survive, though 
in a debased and barbarised condition; there was no 
complete break from the sixth to the twelfth century. 
It continued to be studied in the Law Schools, and even 
observed in practice to a certain extent, thanks mainly 
to two preserving agencies: (1) The system of personali 
law was adopted in the barbarian kingdoms that sup- 
planted the Roman Empire in the West; each individual 
was to be judged by the law of his origin or his pro- 
fession (i.e. declaration). This resulted in the retention 
of Roman Law for the use of the conquered Romans, 
and the issue of the Romano-barbarian Codes to facilitate 
its administration. (2) The clergy everywhere claimed 
the privileges allowed them by the law of the later 
Empire, and anxiously sought to keep in evidence the 
law books which were the charter of their rights. But 


it is equally certain that there was only a partial and 


superficial acquaintance with its main documents, and 
that the Digest, the great repository of all that is most 
valuable in Roman legal literature, was for centuries 
neglected and practi€ally forgotten, perhaps because it 
contained little of interest for ecclesiastics. 


THE Law REVIVAL IN NORTHERN ITALyY.—From the. 


torpor and decay of ‘tthe Dark Ages we pass some- 
where about thè year rroo to the dawn of a new and 
brilliant epoch of Tevival. The movement began in 
Northern Italy, avhere the rise of great commercial 
cities*made an expansion of mercantile law an urgent 


requirement, and it is specially associated with the 


_Lombard town Boļogna, and ifs famous law teacher 


-Irnerius. To him and the School which he „gathered 
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round him (the Glossators) belongs the credit of raising 
this merely human science to a place alongside divine 
Theology, and of exciting the same intellectual en- 
thusiasm for legal knowledge as had hitherto been 
reserved for the problems of scholastic philosophy. The 
method of this School was almost wholly exegetical: 
explanation of the Latin texts PY means of notes 
(glossæ), parallel passages, and illustrative cases figured 
to show the application of a difficult rule. They an- 
notated and lectured on the whole of Justinian’s com- 
pilations—the Institutes, Digest, Code, end Novels— 
which were thought of as a living body of law and 
accordingly received the name Corpus Juris; they 
merely added, to bring the system up to date, some 
infusion of Feudal Law from the Libri fe udorum. The 
great merit of the Bolognese jurists lay in their preference 
for the Roman law-texts rather than the current sources 
—the Gothic Codes, the local customs, and the precepts 
of the Church—and particularly in the painstaking 
study they devoted to the Digest, which now regained 
its rightful place as the great masterpiece of the science. 
‘The full curriculum required to turn out a trained 
civilian extended to some five, years, and it demanded 
the student’s undivided attentidn; consequently the 
Civil Law became a Faculty by itself, distinct from 
Rhetoric and the Arts. Its students were no longer 
mere boys; many of them were’men of mature age and 
gentle birth, ambitious to make a career in the service 
of Church or State, and well aware of the possibilities 
of preferment which a good legal edugation pecs up. 
BOLOGNA AND THE CANON LaW.—Bologna maf also 
be regarded as the birthplace of the other great system 
of medieval law—thé Canon Law, the law made by 
the Church. It was here that a monk named Gratian 
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published about the same date, under the name of the 
Decretum, the first authoritative collection of the 
“canones” issued up to that time by the ecclesiastical 
authorities. It formed the basis of the Corpus Juris 
Canonict completed in the beginning of the fourteenth 
century, a Code designed to do for ecclesiastical tribunals — 
what Justinian’s books had done for civil jurisprudence.” 
A great deal of the frinciples and processes of private 
and criminal law which it sanctioned was simply Roman 
Law, which the Church had recognised expressly or 
tacitly, modjfied more or less in accordance with 
medieval ideas; the real novelty consisted in dis- 
criminating the Canon Law as an independent domain, 
distinct from Theology on the one hand and the Roman 
Law on the other. It was now the fashion began of 
designafing the Roman system the Civil Law, to 
emphasise its secular character in contrast to this new 
department of sacred law. Henceforward it is common 
_to find the Civil and the Canon Law ranged in opposite 
camps. In the long struggle for sovereignty between 
the secular powers and the Popes, the Civil Law was 
an arsenal of weapons for the Imperial contentions that 
the Emperor was the fountain- head of all authority, 
and was supreme over all causes, ecclesiastical as well 
as civil, and might legislate if he pleased even in matters 
of faith. These positions, all of which could be sup- 
ported from Justinian’ books, were anathema to the 
Canon Law; it mecessarily sided with the Pope, upheld 
clerical jurisdiction,” and insisted on the immunity of 
the clergy from civil trial and punishment. But these 
polentical differences Go not detract from the fact that 
in substance the two had much in Common, and it is 
beyond dispute that the Canon Eaw was a powerful, if 
indirect, agency in’ Romanising the law of Christendom. 


e « 
A 





SSA 
- KZ, D 
Ky A 
3 | 
A J3 
KA O 


80 ROMAN LAW IN MODERN PRACTICE 


RISE OF UNIVERSITIES AND SPREAD OF LEGAL TEACH- 
ING.—Quickened by the impact of the twin systems that 
had given éclat to Bologna, the old Law Schools of Italy 
revived and new ones sprang up, and they now begin to 
assume the status of self-governing corporations and 

_ the familiar title of Universities. Their fame attracted 
multitudes of eager students from far and near. Tradi- 
tion asserts that at its zenith Boldgna was attended by 
no less than 10,000 students, and its leading teachers 
lectured in the open to enormous audiences. When 
the foreign students, who formed a goodJy contingent, 
had qualified as Doctors or Masters, they carried back 
to their homes the new legal gospel, and spread it abroad 
either as judicial and administrative functionaries in 
the public service of their country, or as teachers in the 
new Universities which now rapidly sprang ifito being 
in Spain, France, Germany, and Western Europe 
generally. The influence penetrated to Britain: tradi- 
tion tells of an Italian jurist, Vacarius, teaching law at 
Oxford in the twelfth century; and we hear of Civil Law ~ 
as one of the studies pursued at St Andrews, the oldest 
Scottish University, soon after its foundation in r4rr, 
and some two centuries later of the publication of a 
treatise on The Sea Law of Scotand by one Welwod, 
Professor of the Civil Law in that institution. 

THE RECEPTION OF ROMAN LAw.—The broad result 
was that the Roman jurisprudence came to be regarded 
over most of Western Christendom as a common law 
which the Courts were enjoined to‘take into account in 
the administration of justice, supplementing where it 
did not wholly supersede the ndtive law and cf&stom; 
that is the movément which historians call the “re- 
ception” of the Rom&n Law. It was not, indeed, the 

| pure and unadulterated article that was adopted; it 


s <= a - 


> 


e 





SELF E> 
y W% 
S A 
sj P ~ 
z = > 
A yg 
US ys 


ROMAN LAW IN THE WEST S81 


was the Roman Law as interpreted and moulded by 
successive Schools of Commentators (post-Glossators, 
French School, Humanists, etc.), each of which had 
added some stones to the old Roman fabric; moreover, 
some extraneous ingredients from the Canon and Feudal 
Law had been worked into the structure to adapt it to 
the practical needs of the Middle Ages. 

LAW AN ELEMENT Of MEDIZ VAL CULTURE.—It should 
also be remembered that the Civil Law did more than 
furnish the Law Courts and the Law Schools with their 
stock-in-trade. Some acquaintance with it came to be 
regarded as part of the proper training for public life 
and for the educated class generally; it held a leading 
place among the arts and interests of cultivated life 
down to the sixteenth or seventeenth century. Among 
its regula- students were to be found churchmen, states- 
men, diplomats, philosophers, even poets, and it would 
be easy to show how its vocabulary and its modes of 
thought colour the speculations of the period on matters 
of theology, statecraft, and other things far removed 
from the proper province of law. 

REASONS SUGGESTED FOR THE RECEPTION.—This 
revival of Roman Law with its far-reaching conse- 
quences forms a cyridus and arresting chapter of 
medieval history. The jurisprudence of an Empire 
that had long since passed away, whose latest authentic 
records had long been kuried in oblivion, or, if extant, 
were known only to the learned few, suddenly rises 
from its tomb to aenew life; it makes good its entry 
into most corners of Europe, replacing in whole or in 
part the native ldws and usages which it finds in pos- 
session; and once it is fully naturalised, it operates as 
a great civilising agency, second in importance to 
Christianity alones ‘dominating the realm of law and 
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civil institutions, and permeating the whole social and 


intellectual life of the time. How are we to account 


for a rebirth so remarkable? One thing that greatly 
facilitated the acceptance of Roman Law was the fact 
that it had already been “‘universalised ” for the Roman 
world; in its later periods it had outgrown its national 


_exclusiveness and developed the cosmopolitan spirit. 


ANALOGY WITH THE RENAISS&NCE.—The usual ex- 
planation of its second birth is to link the “‘ Reception ” 
with the Renaissance, and treat it as a particular phase 
of the Classical Revival. The legal revival, it is argued, 
was the result of conditions not unlike those which 
produced the literary revival. There was a spirit of 
discontent, almost of revolt, abroad; a longing for release 
from outworn traditions and for progress along new 
paths. It happened opportunely, when th® restless 
temper was in the air, that the treasures of classical 
antiquity long hidden away and forgotten were un- 
earthed, offering a sure promise of release from the 
prevailing unrest of the age and an enchanting vision 


of a new world. What wonder if men were eager to 


drink deep of these “‘ancient founts of inspiration”? 
If Rome for the second time gave laws to the world, did 
not Greece equally revive he? dgminion in the realm 
of art and letters? If Ulpian and Paul now guided the 
Law Courts, did not Plato and Aristotle rule in the 
Schools? . o 

It is undoubtedly true that from the gxteenth century 
onwards there is discernible a nevel tendency, most 
marked in the case of the French and Dutch Schools of 
civilians, to treat Roman Law as afi essential part of 
the classical tradition, and to return to its original 
sources in their purity, instead of handling it as a living 
system of positive law with all thé accretions that the 
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Schools and the Courts had gathered round it. That 
tendency is clearly associated with the revival of classical 
studies in general, which again was directly connected 
with the downfall of the Eastern Empire and the flight 
of learning to seek a refuge in the West. Still, the 
parallel between the renaissance of law and the renais- 


sance of. literature, although it has some measure of ~ 


justification, must not be pressed so far as to identify 
the two things. The legal revival started some three 
centuries before the literary awakening was in full cry, 
and it therefore ran its early course independently. 

THE LEGAL REVIVAL MORE THOROUGHGOING.—Again, 
the nature and extent of its influence was decidedly 
different. The debt which modern jurisprudence owes 
to the law of Rome far exceeds the contributions which 
modern Calture has levied upon the art and letters of 
antiquity. In the former case the legacy from the past 
was a finished system ready for immediate appropria- 
tion; the other was rather a case of borrowing a stimulus, 
an inspiration, or at most a model; it is one thing to 


have the spur applied to the creative powers, it is 


another to accept a substitute for their exercise. It 
would seem that a nation may, without serious sacrifice 
of its pride, throw open fts doors to foreign teaching in 
law or even adopt an alien code in bulk, provided it be 
of a robust and rational type; we can hardly imagine 
a self-respecting people ‘conveying ” its art or its poetry 
from a foreign source in the same wholesale fashion. 


At any rate, the Middle Ages made an almost uncon- — 


ditional surrender to the Roman Law. In the first 
enthusiasm born of itS study it was either adopted en 
bloc, the whole of Justinian’s law boks being clothed 
at a single stroke with the full force of Statute Law, or 
else it gradually ffitered in and won authority on its 
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reputation and its proved merits. The judges and the 
professors of law seemed to have an insatiable appetite 
for this new-found wisdom. It was received at the 
outset with the mental attitude characteristic of the 
period, unquestioning submission to authority. The 
ibe letter of the law was final and infallible, not to 
be scrutinised with regard to authorship, date, or sur- 
rounding circumstances, not to be interpreted like any 
other book, but simply to be deferred to. The Pandects 
were the last word in law, as the Scriptures were in 
theology or Aristotle in philosophy. If a rule could be 
found in the Latin texts which seemed to cover the case 
in hand, and if no contradictory authority was produced 
| from the same source, cadit questio—that is sufficient 
Í for the disposal of any cause. The time and energy of 
lawyers was wholly absorbed in the task of mastering, © 
harmonising, and applying the enormous mass of 
materials that went to make up the Civil and the Canon 
Law. It cannot be denied that much ingenuity was 
wasted in puerile and trivial comment upon the texts, 
and that a superstructure of dreary pedantry often 
obscured or obliterated the sense and sanity of the 
original. It was reserved for later centuries to apply 
in ever-increasing measure suobgr critical canons of 
interpretation to the old authorities. In particular, 
the Historical School, which has dominated this field 
for over a century under the leadership of such pioneers 
as Savigny, Ihering, Mommsen, and Sir H. Maine, has 
brought the highest -scholarship sand the latest dis- 
coveries in all the cognate departments to bear upon 
the elucidation of Roman legal¢institutions. “Thanks 
to their learned labours, we are now in a position to pass 
a much more instructed and discriminating judgment 
on the merits of the system than bar less critical pre- 
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decessors possibly could. Howbeit, in this instance more 
light has not meant disillusionment. It is very certain 
that our ancestors were well advised not to look this 
gift-horse in the mouth; had they rejected it and chosen 
to abide by such rudimentary law as they possessed or 
could hope to procure elsewhere, our whole civilisation s 
would have been Very | different from what it is to-day. 
CONCRETE INSTANCE—NETHERLANDS AND ROMAN- 
Durcu Law.—Such are the broad features of the ap- 
propriation of Roman Law all over Europe, wherever 
the emissaries of the Church and the influence of the 
Italian legal revival penetrated. But it will be readily 
understood that the special circumstances of different 
countries determined the time, the manner, and the 
extent of its admission, and that the vicissitudes of 
national history have profoundly affected the duration 
and results of its stay. It is only by narrowing our 
survey to some particular country that we can ade- 
quately realise the indelible mark which Rome has 
impressed upon mediæval and modern law. The only 
general rule that seems to hold is that the earlier a 
country contracted the Roman fever, the easier it got | 
off: the contagion came to England fairly early—about 
the thirteenth centurf—and the attack abated without 
leaving any very marked or permanent effects; in 
Scotland the reverse happened—the onset of the 
epidemic in a virulent* form was deferred for some 
centuries, and tHe results on the patient’s constitution 
went much deeper and relapses occur down to the 
present day. I propose to fill in this rough sketch of 
the tr&nsmission of the Civil Law by tracing in brief 
detail its reception in the Low Countries and their 
foreign dependencies, the area in Which one of its most 
important offshoots—the Roman-Dutch Law——had its 
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rise and reached its culmination. I shall add by way of 
contrast a few words on its fate in England. fe 

INDIGENOUS DutcH Law.—The early history of law 
in the Netherlands, as in most other countries, is in- 
volved in much obscurity. Almost all that can be said 


> 


as the “Salic Law,” was in force for several centuries. 1 
As time went on, borough communities sprang up and 
were granted charters of municipal incorporation, the ~i 
main purport of which was to promise the burghers ~ 
government by law. Frequently the yarious orders ~ 
and trades were associated in guilds, and enacted ~ 
regulations binding among themselves. This apparatus E 
of local rules and customs scarcely deserves the name 
of a legal system, varying as it did from place to place, ~ 
making discriminations according to the social rank of 
the persons concerned, and covering only a small part ~ 
of the legal relations as we understand them. So far ~ 
as it went, however, it was the ational law, and as such ~ 
it had the primary claim on popular allegiance. == 

INTRODUCTION OF ROMAN LAW INTO THE NETHER- _ 
LANDS.—The famous Dutch lawyers of the seventeenth ~ 
and eighteenth centuries do not give a very clear answer | : 
to the question: When and how*®was the Roman Law — 
introduced into their country? Some hold with Grotius 
(Introduction, i. 2) that “‘owing to its special excellence 


cedent, and having crept in in this wy was eventually 
adopted as law.” Others more @efinitely connect its — 
admission with the name of William II, the eighteenth 2 
Count of Holland, who is said to ħave ordained tfat the 
Dutch should use the Roman Law in future; and it is © . 
at any rate certain that this prince was the first to 
appoint a fixed place—The Hague—for the general — 
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administration of justice, which had previously been 
dispensed now in one place, now in another. The 
probability is that the Roman Law did not become 
binding owing to the fiat of any prince, but that (as 
Grotius puts it) it crept in gradually, having first been 
taught in the Universities and afterwards applied i 
the Courts of Justice. The University of Louvai 
which dates from 1463, contained Faculties of both 
Civil and Canon Law. The more illustrious establish- 
ment of Leyden was founded in 1574, in the darkest 
hour of the long heroic struggle for civil and religious 
liberty against Philip II of Spain. The other founda-' 
tions, such as Utrecht, were of later date. These in- 
stitutions were the home of the “Dutch School” of 
lawyers, who acquired deserved celebrity as expositors 
of the Civil Law and helped to spread it to other 
countries, Scotland included. It was then the regular 
custom for young Scottish lawyers to do what Stevenson 
makes David Balfour do in Catriona—fare forth to the 
Low Countries for a year or more to put the finishing 
touches to their legal training. There they read Latin 
text-books like Heineccius, and heard Latin lectures 
from men lke Voetius; and they naturally utilised the 
lessons learnt abroad When they returned to practice 
the law at home. That helps to account for the con- 
tinual quotations from Roman law books, and from 
their learned and laberious commentators, which are 
strewn broadcast over the Scottish legal reports and 
text-books all through the seventeenth, eighteenth, and 
even into the nineteenth century. So it was every- 
where: Roman Law made its way not so much by 
legislative prescription or express ‘recognition as by 
usage and custom, by voluntary acceptance. In post- 
Reformation time$ it rapidly went to a premium, because 
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one result of the Reformation was to discredit the rival 
authority of the Canon Law—the law of the Church— 
particularly among the sturdy Protestants of Holland, 
who emphatically renounced the Pope and all his works. 

Let me quote on the whole matter the opinion of 
van Leeuwen, a Dutch jurist of the highest repute who 
flourished in the middle of the seventeenth century. 
“The Roman Law is at the presént day almost every- 
where and by every nation upheld as a common law of 
nations, and adopted in cases where particular laws 
or customs fail; so that the interpretatign of all con- 
stitutions, ordinances, statutes, and customs not clearly 
indicating the contrary, must be adapted and regulated 
according to the precept of this law. And even if 
anything in them may seem to militate against that 
law, still in doubtful cases it should be so restrdined and 
limited in order that the Roman Law be as little as 
possible injured or impaired.” 

RoOMAN-DutTcH LAW IN HOLLAND.—The “ Roman- 
Dutch” Law owes its name to its dual basis: it is the 
law resulting from the free incorporation of Roman 
materials into the ancient customary law of Holland, 
with modifications introduced by subsequent acts of 
legislation from time to time.* It was this law which 
prevailed in the Dutch Republic through its short but 
brilliant life, during those two centuries when, in Motley’s 
words, “it threw a girdle of rich dependencies entirely 
‘round the globe, and attained so remarkable a height 
of commercial prosperity and political influence.” It 
was in this girdle of dependencies—especially the South 
African portion of it—that the’ Roman-Dutch¢ Law 
found an abiding fefuge when it was superseded in its — 
birthplace. During the wars of the French Revolution 
the United Provinces became a paft of the French 
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Empire set up by Napoleon, and the Roman-Dutch Law 
was ousted in favour of the Code Napoléon in 1811. But 
although extinct for a century in Holland, it is still 
extant in South Africa, and I will conclude with a brief 
recital of its story there. 

RoMAN-DutcH LAW IN THE DutcH COLONIES.—In 
1652 the Dutch East India Company sent a small band 
of settlers to occupy the Cape of Good Hope, mainly 
with the view of establishing there a base of supply for 
passing ships on the long voyage to and from the East. 
From this small beginning grew up the Dutch Dominion 
in South Africa, which lasted until the early years of 
the nineteenth century. In 1806 the British Govern- 
ment, then engaged in the great struggle with Napoleon 
and anxious to secure a half-way house to its Indian 
possesSions, occupied the Cape, and held it till the close 
of the war in 1814, when the colony was formally ceded 
to the British by the Dutch Stadtholder, who received 
substantial money compensation for the cession of his 
claims of sovereignty. Up to this time the colony had 
been governed by officials appointed by the Dutch East 
India Company, and the law in observance was the old 
Roman-Dutch Law, as it existed in Holland prior to its 
subjugation by th@ French and the introduction of the 
French Code. 

SURVIVAL IN BRITISH SOUTH AFRICA.—No basic 
change of law was attempted when the colony passed 
under British*rule, and the curious result is that this 
particular blend Sf Roman Law still stands as the 


otata 


Common Law of the whole British Dominions in South 


Afrřca from the Cãpe to the Zambesi, including Cape 
Colony, Natal, Rhodesia, as well aS the Transvaal and 


the Orange Free-State. It wās a statutory provision 
in both the lasfnamed States before their annexation 
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that the Courts must regulate their decisions agreeably to 
the law as laid down in the Introduction of Grotius, the 
Commentaries of van Leeuwen, and the Institutes of van 
der Linden (all well-known Dutch authorities); but 
when these authorities differ or are silent on any given 
point, the Courts must decide in accordance with the 
general practice obtaining in South Africa. No doubt 
since the two Republics became ‘parts of the South 
African Union there has been much closer contact with 
English jurisprudence than was the case before. 
CONSIDERABLE INCORPORATION OF ENGLISH LAW.— 
It has been found necessary in the other divisions of the 
Union—the Cape, Natal, etc.—to make considerable 
modifications and alterations in the old Dutch fabric 
to adapt it to modern conditions; and the most in- 
fluential factor in modernising and expanding tle older 


system has been increasing commerce with the Imperial 


centre, and the consequent assimilation of English legal 


“names and notions, especially in mercantile matters. 


s 


- 


English text-books, English decisions (especially those 
of the Judicial Committee of the Privy Council), English 
rules of evidence and forms of procedure are continually 
coming to the front, and more and more squeezing out 
the Dutch authorities and the “Dufich practice. This 
process is very natural and intelligible for two reasons. 
In the first place, many members of the Bench and Bar 
of the South African Courts have received their legal 
education in England and have been ecalled to the 
English Bar, and they naturally wôrk wherever they 
can with the tools with which they have become familiar. 
In the second place, the old systefn, having been edis- 
placed in Europe fér over a century, has no modern 
precedents to offer except those furnished by the some- 
what limited field of South African practice: it follows 
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-that practitioners prefer to look for authority, especially 
‘in commercial cases, to the English and American 
Reports and text-books rather than attempt to galvanise 
a defunct system back to life to answer the riddles of 
to-day. 

THE ROMAN-DUTCH ELEMENT STILL PREPONDERANT. 
—Still, after making full allowance for the inevitable 
tendency to anglicise the legal institutions of South 
Africa, the fact remains that the foundations and a 
good deal of the superstructure are firmly set in the 
Roman-Duiéch mould in which they were cast at the 
first. Here we can still see a tribunal enforcing a rule 
of law simply because it has the backing of the greatest ~ 
name among the Roman jurists. A clear sign that 
the Roman-Dutch element still preponderates is fur- 
nished by the experience of the considerable number of 
Scottish lawyers who have gone out to practice in South 
Africa, with the usual Scots grounding in the Civil 
Law; they find their new legal environment fairly 
familiar, for the old Dutch authorities speak the same 
tongue, with the same Roman accent, as their own Stair 
and Erskine and the rest of the Scottish worthies. 

INFLUENCE OF THE Cıvıl LAW IN ENGLAND.. 
I ought to add beore passing from this topic that the 
English Common Law is the only serious rival to the 
Roman Law in point of continuous and independent 
development along ifs own lines; it has, on the whole, 
successfully fnaintained its insularity and its detach- 
ment from the main current of Continental law. And 
yet it has not wholly escaped the impact of Roman ways 

| of *legal thinking, “notably in the thirteenth century, 


boa See Galliers v. Rycroft, [1901] ACS 130—a case from Natal 
in which an opinion of Papinian’s recorded in the Digest was 
discussed, constreefi, and held to be decisive on a point with 
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the “age of Bracton,’’ when the Civil Law enjoyed a 
high popularity, soon to be followed by a period of dis- 
favour and neglect. The extent of the debt which 
Bracton’s famous treatise owes tò Roman Law is still 
Matter of controversy; but this much may safely be 
“said, that, while the main burden of the book is a dis- 
quisition upon writs and actions based upon decided 
cases, the author draws freely on Koman terminology, 
Roman maxims, and Roman principles to aid him in 
arranging the English practice on a reasonable plan and 
in filling up the frequent gaps in the Commen Law. It 
has been shrewdly remarked that this element of Roman 
Law in Bracton’s work “prevented the need for any 
further or larger reception at a later stage,” and thus 
contributed to the final triumph of the Common Law 
over the chief rival jurisdictions (except the Curt of 
Chancery) which clung to the Canon and the Civil Law. 
It is interesting to note that from the twelfth century 
onwards the Universities of Oxford and Cambridge 
enjoyed a monopoly of teaching and conferring degrees 
in Civil and Canon Law (in utroque jure). When Henry 
/VIII broke with the Papacy, the study of Canon Law 
was banned, but he established Regius Chairs of Civil 
Law at the two Universities to eficourage the con- 
tinuance of its study, which was important for the 
diplomatic service as well as for juristic purposes. 
Foreign civilians were welcomed to England; English 
youths went abroad to study; and those practitioners 
who could show sufficient qualifications for the practice 
of the Civil and Canon Law—one_ of which was an 
academic training and the possession of: a degree—were 
admitted members of an association with premises of 
its own at Doctors’ Comfnons. This þody, at first un- 
official but eventually chartered, was for a time a serious 
e l P EI 5 
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rival to the Inns of Court, where the Common lawyers 
received their narrower non-academic training. It 
bade fair in the sixteenth century to annex the all- 
important jurisdiction over commercial and maritime 
causes. To regulate the rapidly expanding foreign 
trade, recognition was extended to the Law Merchant 
—the Code which had been constructed by Continental 
civilians on the basic of the common customs recognised 
among foreign traders and enforced in special Courts 
staffed by the merchants. The crucial question now 
arose : What tribunal was to administer this new body 
of law? Had it fallen into the hands of the Court of 
Admiralty, it would have formed a valuable preserve 





-a 


for the civilian lawyers. As events turned out, the’ 


ordinary Courts of Law and Equity managed to capture 
the gre^t bulk of those commercial and maritime causes 
with which the Law Merchant was concerned. Hence 
it came about that this mercantile Code has been. 
adopted bodily into the Common Law, and its develop- 


t 


ment has been carried on almost exclusively by the } 


decisions of the ordinary Courts. The full story of this 
important and interesting chapter of English Law may 
be read in the fifth volume of Professor Holdsworth’s 
monumental Histo of English Law. 
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LECTURE VI 


ROMAN INFLUENCE ON INTERNATIONAL LAW, ~ 
PUBLIC AND PRIVATE 


THE modern Law of Nations in beth its branches has 
an undoubted filiation with Roman Law; it is based 
on legal conceptions which are distinctively Roman 
in origin, however much they have been coloured 
Scholastic tradition. We may take first “the branch 
that was the earlier to be formulated. 


1. Public International Law 


At the outset it was primarily concerned with the 
warlike relations of States (jus belli); but it rapidly 
widened its scope to include the relations between 
States in time of peace (jus pacts). 

INFLUENCE OF JUS NATURALE ON GROTIAN DOCTRINE. 
—In the circumstances of the sixteenth century, when 
this new body of law was gaining recognition, it was 
inevitable that the classical doé¢trige of Jus naturale, 
which with its many legal and theological accretions 
had so strong a hold over Europe generally, should 
largely dominate the new scence. Some British 
civilians before Grotius, e.g. Gentili, made notable 
contributions to the literature of the new department 
from the positive and strictly legal side; but to Grotius 
_must be awarded the credit of “‘fournder’ of Internatignal 
— Law,” for it was ke who commended it to general 
acceptance by relating it to received philosophical and 
theological tenets. He connects it Specially with the 
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“Law of Nature,” by which he means the dictates of 
natural reason, as attested by the international practice 
of former ages. He postulates the existence of a Law 
of Nature with an ascertainable content; assumes its 
binding force on all States in their mutual intercourse; 
and deduces the equality of independent States from the 
analogy of human beings, who, having no common 
superior over them én the pre-political stage of society, 
must have lived on terms of independence and equality 
according to Nature’s Law. His treatise, De jure 
belli et pacis, had a phenomenally rapid and complete 
success, due partly to the symmetry and perfection of 
its plan, partly to the intense longing for some mitiga- 
tions of the horrors of war as then conducted. 

The great debt which the Law of Nations owes to 
Civiliar and Canonistic sources in respect of its origin, 
its juridical basis, and many of its forms and precepts, 
is universally admitted. Referring to the Grotian 
doctrines, Maine says: “It is surprising how large a part 
of the system is made up of pure Roman Law: wherever 
there is a doctrine of the Jurisconsults affirmed by 
them to be in harmony with the Jus gentium, the 
Publicists have found a reason for borrowing it.” 1 
And Westlake ? norless handsomely acknowledges the 
debt. ‘‘We shall find,” he says, “that by Grotius and 
thenceforward, much of Roman Law was adopted into 
the substance of intermational law consciously, and as 
a consequence -of the views entertained.” He reminds 
us that Justinian’s law books were largely compas 
of that Jus gentium which the jurists had elaborated © 
by 2 comparison of-the laws of different peoples, and - 
which they identified with Natural aw; that the Law 
of Rome commanded the highest respect throughout 


1 Ancient Law, p. 100. 2 Collected Papers, p. 97. 
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medizval Europe as “written reason”; and that the 
worship of the Renaissance for antiquity created a 
strong prepossession in its favour. Thus what it con- 
tained on the mutual relations of private persons, and 
especially so much of it as the Romans themselves 
identified with Natural Law, was applied to the mutual 
relations of States, so far as they had any analogy to 
those of private persons. e 

SUNDRY BORROWINGS OF ROMAN PRINCIPLES.—The 
analogy was very marked between the territorial rights 
of States and the proprietary rights of citizens, and 
so the Roman law of Property passed Sver almost 
bodily into the international law of Territory. Hence 
the doctrine that discovery or occupation and settle- 
ment are good titles to territorial sovereignty in un- 
civilised regions. National ambition is still ecentred 
on the acquisition of new territory, and so the modern 
scramble for Africa has revived interest in this doctrine. 
The same Roman principle of occupatio—that taking 
possession of that which has no owner (res nullius) with 
the intention of acquiring property in it confers a title 
of property—was applied to enemy property (res hostiles), 
although some distinctions have to be drawn in the 
application of the principle. Itedig not apply to land 
taken in war—/ublicatur ille ager qui ex hostibus captus 
est—it was acquired and dealt with by the State; nor did 
it cover spoil of war (fr@da) in gll cases; the right to 
booty may have been limited to enemy moveables found 
in Roman territory at the outbreak of hostilities (que 
res hostiles APUD NOS sunt non publice sed occupantium 
fiunt). e e 2 

The Roman docteine, whatever its exact limits may- 
W} have been, was undoubtedly one source of the rules of 
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International Law which are concerned with capture 
in war. War was thought of as breaking down the 
institution of private property as between the bellig- 
erents, and restoring artificially the State of Nature; 
consequently, the enemy’s goods, at all events his 
moveable property, were now ownerless and open to 
seizure by the first comer. The regulation of capture 
by this principle, wfth the various qualifications that 
have been tacked on to it, has had an appreciable effect 
in curbing the cupidity and restraining the excesses to 
which the undisciplined passions of combatants in 
previous wars gave free play. 

Among other ideas of Roman descent may be men- 
tioned the Succession State, regarded as continuing to 
enjoy the rights and discharge the obligations of its 
predecesor, just as the Roman heir stepped into the 
shoes and continued the legal personality of his ancestor; 
so, again, the notion that when an official out of touc 
with his Government takes steps on his own initiative 
for the purpose of upholding the rights of his State, 
the Government may, after consideration of the circum- 
stances, ratify his acts on the Roman principle which 
permits such ratification. From the same source are 
derived the rules cCncérning rights in rivers flowing 
through several States, and rivers and lakes forming 
the boundary between States; the water is always 
held to be an appurterant of the land, and not vice 
versa. f 

THE FUTURE OF INTERNATIONAL LAw.—There is 
good reason to anticipate that Roman Law will continue 
to pla an important ròle in the serious efforts now being 
made to rebuild the structure and restore the authority 
of Public Law, so disastrously undermined by the 
European War. “Zhe Court of International Justice is 
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charged by its statute? with applying, inter alia, “the 
General Principles of Law recognised by civilised 
Nations,” and it is empowered to decide cases ex æquo 
et bono if the parties agree thereto. Roman Law is 
bound to exert a powerful influence in this connection, 
for it is the system of judicial reasoning to which the 
publicists and lawyers of the great majority of the 
States have long been habituated.* This great magazine 
of common methods and ideas should tend to limit, and 
in some measure to reconcile, the divergencies of view 
which must be expected to emerge when a tribunal 
composed of so many heterogeneous elements proceeds 
to investigate concrete cases and search for the governing 
principles. 

An ingenious mind will readily devise new applications - 
of a familiar idea. It is said that the Mandatory System 
was adopted at Versailles on the suggestion of General 
Smuts, who put forward the idea in a pamphlet issued 
in 1918; the suggestion was accepted and embodied in 
Article 22 of the Covenant, and was applied to the 
German colonies in Africa, and the Arab countries 
detached from Turkey. The International Mandate is 
a development from the Roman Mandate; it is an 
instrument by which the League of Nations charges the 
Mandatory State to exercise certain definite powers in 
certain territories on its behalf and in its name, and its 
essence is described by the Roman term “tutelage.’’ 
The idea would naturally occur to «General Smuts, 
because he is a lawyer deeply vetsed in the Roman- 
Dutch Law. 

This instinctive tendency to revert to the familiar 
may be illustrated by what has happened in British 
India under a similar invocation of equity. The Supreme 

1 Art. 36. 
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Courts of the Presidency towns were established to 
administer English Law to European British subjects 
within their jurisdictions, but apart from this limited 
function, they received no authority to administer 
English Law at all. Their instructions were to dispense 
justice according to the native law of the parties, if 
relevant rules could be found; but frequently native 
usages and custom§ afforded no guidance, and some 
general direction was called for. Consequently a 
regulation was issued in Bengal and the other provinces 
that in such cases the judges were “‘to act according to 
Justice, Equity, and Good Conscience ’’—that was just 
throwing these officials back on the Law of Nature as 
their sole guide; but, unfortunately, it has never been 
worked out into a detailed scheme of rights and duties 
- generally agreed on. The actual result is thus described 
‘by Sir C. P. Ilbert:? ““An Englishman would naturally 
interpret the words ‘justice,’ etc., as meaning such rules 
and principles of English Law as he happened to know 
and considered applicable to the case; and thus, under 
the influence of English judges, native law and usage 
were, without express legislation, largely supplemented, 
modified, and superseded by English Law.” And now 
the Judicial Comnftte® of the Privy Council has set 
the seal of its approval upon this practice. On the 
argument being stated that there is not in Indian Law 
any rule which gives æ guardian greater power to bind 
his infant waré by a personal covenant than exists in 
English Law, it was observed: “In point of fact, the 
matter must be decided by equity and good conscience, 
genesally interpréted’ to mean the rules of English Law 
if found applicable to Indian society“and circumstances. 


© 
1 Govt. of India, p: 360, to which I owe this illustration. 
2 Rajsanji v. Mashludin, L.R. 14 Ind. App. 96. _ 
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Their Lordships are not aware of any law in which the 
guardian has such a power, nor do they see why it 
should be so in India.” Thus, by a side wind, the 
Common Law has acquired a predominance in British 
India such as the Roman Law long enjoyed in many 
parts of Europe, not as enacted law, but as a fountain 
of reasonable and equitable principles. 

COMING DEVELOPMENTS: THE FAW OF THE AIR.— 
Each generation of lawyers is called upon to face new 
problems and to adapt the law to changed conditions 
due to scientific progress and to social and political 
developments. It is difficult to forecast the sort of 
questions which may present themselves to you of the 
rising generation in the course of your professional 
career. But there is one matter of the utmost import- 
ance which is beginning to engage the atteAtion of 
lawyers in all countries, and which it may safely be 
predicted will lead to a flood of legislation and of inter- 
national negotiation in the near future, and that is the 
regulation of the rights of aviation. Sooner or later 
there must be evolved a code for air traffic as compre- 
hensive and as settled as the existing code of maritime 
law regulating the traffic of ships at sea under whatever 
flag they sail. Whatever ena®tm@nts may be passed 
by particular legislatures, whatever international con- 
ventions may be reached, it is safe to say that Roman 
reasoning will have some contrrbution to make to the 
ascertainment of the right of the landowner to prevent 
encroachment on the air-space aboe his estate, and to 
the settlement of the rights and duties of nations with 
regard to the passage of aircraft Sver their territery in 
peace and in war? This is a legal topic of complete 
novelty, and it involtes many special considerations 
such as the impossibility of mapping*out and adhering 
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to a definite route through the air, and the risk of 
positive injury and damage, or at the least nuisance, 
to the occupiers of the land over which these new 
denizens of the air take their flight. 


2. Conflict of Laws or Private International Law 


The other branch of International Law was formu- 
lated much later; indeed, it is scarcely more than a 
century old, and its sponsors have not yet been able 
to agree upon the proper name for the newcomer. The 
name which, was first bestowed—“Conflict of Laws “— 
has the merit of being significant of the questions that 
fall under this head, and of its relation to other depart- 
ments of law. Its proper province is where the laws 
of different countries differ from each other, and the 
Courts ®%f each country claim to bring a particular case 
within their own jurisdiction; the question then arises 
whether the particular person in the particular circum- 
stances is properly subject to the jurisdiction of this 
State or of that. Where is the answer to be found? 
General principles regulating the application of the laws 
of different countries are hard to come by; and it is 
not surprising that in the earlier stages recourse was 
constantly had to” the civilians and text-writers of 
repute, partly as the special guardians and exponents 
of the principles of Natural Justice, partly as witnesses 
to the general practice ‘among civilised peoples. That is 
not to say that the opinions of these legal sages make 
law for nations; but the general opinion of authors of 
good standing, or even a clear pronouncement by a 
singke eminent authority, may be taken as evidence of 
received usage. As Lord Stowell put it in the case of 
The Maria: “‘ Vattel is here td be considered, not as a 
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lawyer delivering an opinion, but as a witness asserting 
the fact that such is the existing practice of modern 
Europe.” Accordingly, the decisions of foreign tribunals 
and the dicta of distinguished jurists (Huber, Boullenois, 
Savigny, Story, and Westlake) are constantly quoted 
in our Courts when a question of this kind arises. During 
the last fifty years decisions have so multiplied that 
counsel and judges are now less dependent upon the 
doctrines of great jurists; but even when a case is 
decided upon precedent, it often means merely the 
authoritative affirmation of principles that have long 
before been enunciated by learned and discerning 
writers. “The ideal is still cosmopolitan, though the 
actual law of the Courts is national.” 1 

Little direct aid could be looked for from the Corpus 
_ Juris, because it dates from a period when the* Roman 
Empire had long been a world-State, and no conflict 
of laws between independent States was possible. Such 
determinations as are to be found there have to do 
primarily with the regulation of jurisdiction as between 
the different Courts which are open to litigants who 
are the subjects of the same Empire; they are inter- 
municipal rather than international rules. At an earlier 
date, when there were independenf States with which 
Rome had commercial and friendly intercourse, there 
doubtless must have been discussions on the conflict 
of laws leading up to the recognition of settled rules and 
customs, but of this chapter of law onl¥ scanty traces 
have been retained in Justinian’ books. The few 
passages that do remain have been keenly canvassed 
in the writings of the commentators, and figure premin- 
ently in the decisións of the Courts, more particularly 
those dealing with thé grounds of jouedickon the 
1 Pollock, Essays, p. 753 
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mustard seed has produced a bountiful crop, from which 
I take a few gleanings. 

PROROGATED JURISDICTION.—The Civil Law recog- 
nised—as most countries now do—that a Court has 
a right to exercise jurisdiction over a party who volun- 
tarily submits his case to its jurisdiction, although, 
apart from such submission, the Court would not be 
competent. The pafty so submitting is barred by his 
consent from subsequently disputing the validity of 
the Court’s judgment. The consent may be expressly 
given, or may be inferred from circumstances, e.g. from 
lodging defences to an action without a plea of “no 
jurisdiction.” It has been maintained that the next 
' head—Reconvention—is a case of prorogated juris- 
diction, being founded entirely on implied consent; 
but thafview has been strongly combated.? 

JURISDICTION EX RECONVENTIONE.—A forum recon- 
ventionis for counter-actions by the defendant against 
the plaintiff was introduced by Justinian (Code 7. 45. 14; 
Nov. 96, ch. 2). A Scottish case, Thomson v. Whitehead,’ 
gave occasion for a full judicial exposition of the true 
principle and application of Reconvention as recognised 
from an early period by the law of Scotland. The cir- 
cumstances were tat 4n Englishman obtained a judg- 
ment for debt in the English Court of Queen’s Bench 
against another Englishman, who subsequently took 
up residence in Scotland. Thereupon, the plaintiff in 
that suit raised an action in the Court of Session for 
enforcement of the English decree. While this action 
was pending, the defendant raised an action in the Court 

e r 
1 The leading texts are Dig. 2.1.15; 5.1.1. and 2; C. 3. 13.1. 


2 Thomson v. Whitehead, 24 D. at pp. 343 and 355; Morison — 
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of Session for damages for assault and slander against 
the English plaintiff, pleading that he had rendered 
himself liable to the Scottish Court by Reconvention. 
A majority of the whole Court repelled that plea, and 
held that the Court of Session had no jurisdiction, 
because the cross-action was laid on an independent 
ground. The pleadings in that case, and especially the 
elaborate judgment of Lord Justic€-Clerk Inglis, deserve 
fuller consideration than time will permit me to bestow 
onthem. The learned judge, after an exhaustive review 
of the Roman texts bearing on the subject,’ and the 
copious and lucid commentary of Bartolus thereon, 
horo reached the conclusion, (1) that the law of Recon- 
ð vention as it existed in practice in the time of Justinian 
was based entirely on views of equity and convenience, 
and could not be regarded as affording a propef founda- 
tion or source of jurisdiction; and that its practical 
application was to be found in a system of rules regu- 
lating forms of actions, and their distribution among 
the different Courts of the Empire, enforced against 
litigant parties all subject to the same municipal law; 
(2) that Reconvention has never been recognised by 
writers on Private International Law as conferring 
jurisdiction over foreigners, orf asfa rule or principle 
which is entitled to any consideration in a conflict of 
jurisdiction; and (3) that it is a rule devised entirely 
for the protection of the defendant, that he may not be 
condemned to pay without his having an opportunity 
of securing the speedy determinatién and enforcement 
of any counter-claim he may have against the plaintiff; 
but the claims must either arise ef eođem negotio, er be 
ejusdem generis; aiid that the rule applied only where 
1 The construction and effect: OL Digi Sate 225, Za IED and 
Nov. 96, ch. 2, were specially considered. 
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the two claims may be tried simultaneously, and ter- 
minated either by a single sentence, or by two sentences 
contemporaneous or nearly contemporaneous. 
ILLUSTRATIONS. —Suppose a foreigner brings an action 
in the Scottish Courts on a deed which is impeached on 
grounds which require a process of reduction, the 
foreigner is on equitable considerations barred from 
pleading want of jurfSdiction in the action of reduction. 
Or suppose the defendant has a counter-claim giving 
rise to a plea of compensation or retention but requires 
to constitute it by action, the plaintiff is liable to be 
sued in a cross-action for that purpose. The general 
ratio of the plea is that a foreigner suing in the Scottish 
Court must submit to the jurisdiction of that Court 
in any action raised by his adversary, which is necessary 
to enabfe the Court to do justice between them. The 
jurisdiction which the Court is exercising is thus extended 
in order that the admissible claims of the defendant 
may be before the Court at the same time as the demand 
of the plaintiff, the admissible claims being limited to 
those which have a relation to the plaintiff's claims and 
may usefully be tried along with them. The question 
has come up whether the plea is available after a final 
decision has been giveri in the actio conventionis? 1 It 
may be doubted whether it was rightly decided that, 
notwithstanding judgment on the merits in the foreigner’s 
action, an action of reconvention was competent, if it 
arose out of tle same matter and the first action was 
still a depending process, the account of expenses not 


‘having been audited. A dissenting judgment was 


supported by the authority of Voet, who lays it down 
that final judgment in the actio cénventionis excludes 
the other action, because after final judgment the two 

1 Allan v. Wormser, 1894, 21 R. 866. 
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actions cannot be regarded as mutue petitiones, since 
the first cannot be described as existing for judgment, 
although it may not be finally out of Court. 

TEST OF EFFECTIVENESS.—On what ground can this 
exercise of jurisdiction in the case of foreigners be 
justified? The general test to be applied in questions 
of jurisdiction is whether or not the Court can pro- 
nounce a judgment which will bé effective within its 
territory.1 This principle of effectiveness underlies 
the various rules that have been adopted by the Courts. 
It was argued in the case of Thomson v. Wihjtehead above 
referred to, that the foreigner’s claim against the native 
brings a fund within the control of the Court against 
which the decree of the Court in the action of recon- 
vention will operate; but it was pointed out that the 

foreigner’s claim is no more than “a hypothetic&l fund,” 
' the existence of which is contested by the very party 
seeking to take advantage of it, and which will never 
materialise at all if the defendant is successful in the 
end. In the ordinary case the justification of this 
assumption of jurisdiction in the case of a foreigner 
must be sought in considerations of equity rather than 
effectiveness. 

JURISDICTION RATIONE CONTRACruUS.—It is a rule 
very generally recognised that jurisdiction is conferred 
by the defendant’s personal presence within the 
territory where the contract was made or is to be per- 
formed; hence it is generally known®as jurisdiction 
ratione contractus. Its foundation®in the Civil Law 
and its nature are fully expounded by Lord Justice- 
Clerk Inglis in Sinclair's case,? which “was an action for 
breach of promise of marriage. He referred to Dig. 
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5. I. 19, for the rule of Roman Law that the locality 
of the contract furnishes in all cases a sufficient founda- 
tion of jurisdiction, and added that it has been adopted 
by the other nations of Europe (France and England 
excepted), but with this qualification—for which he 
referred to Huber and Voet—that the defendant must 
be found within the judge’s territory and be personally 
cited there by warrarit issuing from his Court (si modo 
yeus illic inveniatur). 

The rule is not limited in Scotland to actions founded 
on contract, but extends to every case where “the cause 
of action, be it contract or delict, clearly arises or occurs 
within the territory.” 1 Accordingly, the Court has sus- 
tained jurisdiction on this head in an action of damages 
for slander, and in an action for declarator of marriage’ 
alleged t® have been contracted in Scotland. 

JURISDICTION FOUNDED ON POSSESSION OF HERIT- 
ABLE (REAL) PROPERTY WITHIN 
By the law of Scotland the possession of real estate 
within the realm, whether temporarily or permanently, 
on a good title of possession is sufficient to found juris- 
diction not only in actions relating to that estate—that 
is recognised in most countries—but in all personal 
actions, an extension“ of the principle apparently 
peculiar to Scotland. So Lord President Inglis stated 
the law ? after a full review of all the authorities; and 
he justified the rule as being in conformity with what 
has generally béen laid down as the proper test of juris- 
diction, that the décree can be made effectual within 
the territory. It will be noted that possession on a 
goodetitle, e.g. under @ lease, is sufficient to found juris- 
diction; a beneficial interest, not necessarily a right of 
ownership, is what is required. “ 

» Johnston, 1861, 23 D. 769. 2? Fraser, 1870, 8 M. 400. 
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The foundation of this jurisdiction is obviously the 
correlative right and duty of every subject as regards 
the law of the land; in return for the protection which 
the law throws around his rights of property, he is 
bound to submit to the authority of its Courts when 
any claim is made against him which affects such pro- 
perty, or can be made to affect it. 

ARRESTMENT TO Founp JuxispDIcTION (JURISDIC- 
TIONIS FUNDANDÆ CAUSA).—Although contrary to the 
general principle of Roman and modern jurisprudence 
that the plaintiff must raise his action in the country to 


Sigler Pe, whose laws the defendant is subject (actor sequitur forum 


orl 
Ct ke 


Mo: it is an old and settled rule in Scottish and South 


African practice that moveables situated within the 
territory belonging to a defendant, who is not otherwise 
amenable to the Court, may be arrested in the*hands of 
a third party, previous to the commencement of an 
action, in order to found a jurisdiction against their 
owner. Heritable property is by its nature fixed 
within the territory and therefore subject to the diligence 
of the Courts; but moveables require to be arrested in 
order to fix them within the territory. When they are 
so attached, the Court is satisfied that there is property 
of the defendant’s fixed withiń itS' jurisdiction subject 
to a charge (nexus) until the action is started by service 
on him, and capable of being followed up by an arrest- 
ment on the dependence of the action, so that any 
decree the Court may pronounce inf favour of the 
plaintiff can be made effective pro tanto up to the value 
of the arrested property. That, however, is hardly 
more than a formal homage to the principle of effective- 
ness, for the arrestment of anything that has any value 
at all—an umbrella, a door-plate, or a debt of a few 


_ > Ferrie v. Woodward, 1831, 9 S. 854. 
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shillings—will do to found jurisdiction. At the other 
extreme, a ship lying in territorial waters may be 
arrested to found jurisdiction against its foreign owner. 

While this exceptional method of roping in a foreigner 
cannot be fathered upon the Roman Law, Voet an 
other civilians vouch for it as long-settled law in Holland 
where it was introduced for reasons of expediency an 
for the encouragemerft of commerce by facilitating the 
recovery of debts; it should therefore be regarded as 
a mercantile rather than a general jurisdiction. Its 
introduction into Scotland was remarked on in Scruton 
v. Gray * and Cameron v. Chapman; ? more recently 
there have been hints of judicial disfavour, as when it 
was characterised as “a fiction which ought not to be 
stretched.” 3 


. 
1 M. Dict. (1772), 4822. 2 1838, 16 S. 907. 
3 Baines & Tait, 1879, 6 R. 846. 
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CASES IN THE LAW OF PERSONS 


As it happens, Roman determinations with regard to 
the personal and domestic relations are less frequently 
cited in recent case-law than inf questions relating to 
property, succession, and obligations. I find only two 
important topics in family law on which the Civil Law 
has been thought to have a definite bearing. Some 
general remarks will be added on the h4ndling of the 
notion of Juristic or Corporate Personality in the ancient 
sources. 


1. Concubinage and Legitimation per. 
subsequens matrimonium 


CONCUBINAGE AT Rome.—The Romans distinguished 
between marriage and an inferior form of cohabitation 
which they did not treat as illicit, although they re- 
garded it as non-matrimonial; in one place it is described 
as a semi-matrimonial relation of the sexes. A man 
might maintain lasting relations with a woman for 
whom he did not entertain mafitals affectio, and whom 
he did not and perhaps could not marry. Public 
opinion was tolerant of it. There was usually a marked 
difference of social position—the woman may be a 
libertina or a free-born woman of theclower class; an 
honesta femina could not fall to thevrank of a concubine 
except by express declaration, and then she lost caste. 
It is stated emphatically that theé*sofe difference Jay in 
the intention, concubina ab uxore solo dilectu separatur; * 

* Paul, Sent. ii. 20; cf. Dig. 32. 49.-4, nisi dignitate nihil 
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the woman has a lower position than in marriage. In 
many respects concubinage resembled marriage; thus 
a man was not allowed to have two concubines, or a wife 
and a concubine, at the same time, and other conditions 
of marriage applied—the prohibited degrees, suitable 
age, and consent. On the other hand, the mistress was 
not entitled to the name “uxor” LAY there could be no 
dowry; no divorce was needed to terminate the union; 
there was no patria potestas over the children—strictly 
they were sine patre, like an ordinary bastard, and were 
related to their mother only. The only way in which 
the father cotild acquire potestas over them was by an 
artificial device—adoption or rather adrogation. But 
Constantine allowed them to be legitimised by the sub- 
sequent marriage of their parents, and thereby they 
became seibject to the father’s potestas. This, of course, 
was a recognition of their paternity and marked them 
off from other bastards. From this time they were 
technically known as “natural’’ children (naturales 
liberi, in contrast to justi or legitimi). They now had 
a good claim for aliment against the father. Justinian ._ 
gave them a right of succession to his estate on intestacy, 
subject to certain conditions; but he strictly limited 
the amount the fater could leave them by will if he 
had legitimate children as well. 

TOLERANCE OF THE CHURCH.—Finding itself ble * 
to suppress so popular an institution, the Church iras 
compelled to make the best of it by encouraging legiti- 
mation per subsequens matrimonium. The Canon Law 
recognised it, and we find a bishop of the seventh 
century writing, *A £hristian may not have more than 
one wife, or one concubine in place ef a wife.” It was 
only in the ninth century it -was abolished by the Pp. 
Emperor Basil and his son Leo “the Wise.” No ae 
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half-way house between marriage and an illicit connec- 
tion is known in any modern system. 

LEGITIMATION PER SUBSEQUENS MATRIMONIUM.— Legi- 
timation in Roman Law is the act whereby children 
born of a concubine may attain the rank of lawful 
children and so come under their father’s power, just 
as if they had been born in full wedlock. It is confined 
{to natural children in the strict sease—a man’s children 
by his mistress. There could be no legitimation of a 
spurius, a child born of a prostitute or of casual fornica- 
tion, for the Romans regarded paternity in such cases 
as something absolutely uncertain. The ‘object of the 
new law was to discourage concubinage, by inducing 
persons living in irregular relations to enter into regular 
marriage. The date of its introduction shows that the 
‘Roman Law based it on considerations of justice and 
expediency. The doctrine is absent from the works of 
the classical jurists; it is an innovation belonging to 
the last period, the time of the Christian Emperors. 

HISTORY OF ITS RECOGNITION IN ROMAN LAw.—By 
a Constitution now lost, Constantine introduced the new 
rule as a temporary measure limited to children born 
at the date of the enactment, and to cases where there 
was no wife or legitimate children. y It was not to apply 
to future unions; any other arrangement might rather 
have encouraged the old system. He acted no doubt 
on clerical instigation, the aim being to check the system 
ef concubinage. His enactment must „have lapsed in 
course of time, and thereafter the subject slumbered for 
some hundred and fifty years, when it was again revived. 
Finally, after many vicissitudes,+ Justinian made the 
principle of general and permanent application, even if 
there were legitimate children, subject to the following 
conditions: (1) There must have been no impediment 
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to a valid marriage at the conception or birth of the 
child.t It must be the case of a man having natural 
children by a free woman with whom he has regularly 
cohabited and whom he might have married. The 
privilege was therefore denied to the offspring of an 
adulterous intercourse; where the father was a Senator 
and the mother a freedwoman; where the parents 
were a guardian anê his female ward whom he had 
married before her twenty-sixth year, and so on; other- 
wise parties could by a ruse have set at nought the 
conditions of marriage. In his later legislation ? Justinian 
relaxed this tondition and admitted children born of a 
freedwoman or even of a slave to the benefit of legitima- 
tion in the absence of legitimate issue. (2) The evidence 
required of the transition from concubinage to regular 
marriag@é was the execution of a marriage settlement 
(instrumentum dotale). (3) Although the marriage of 
itself legitimated the children, something more was 
required for the creation of potestas over them; it did 
not result from the marriage unless they consented, for 
it was an old rule that potestas could not be acquired 
over an independent person against his will. No doubt 
tacit assent was sufficient where the child was infans. 
The effect was to put the child in all respects on 
exactly the same footing as if born in civil wedlock; it 
became in every way a full member of the father’s family. 
LEGITIMATION IN CANON Law.—The rule did not 
become part ofthe Canon Law until late in the twelfth 
century. The benefit was extended to all bastards, 
including the offspring of casual love, provided they 
were not born Of añ incestuous or adulterous connec- 
tion. There was much controversy“vhether the date of 


A Inst. 1. 107 I3; ie hae which" date is to be looked to is 
matter of controversy. va Nov. 18. II 75. 
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procreation or the date of birth was to be regarded as 
the critical date. The weight of authority inclined to 
the view that the time of conception must be looked to. 
The children so legitimated enjoy practically the same 
family and successoral rights as if they had been born 
legitimate. 

The Canonists adopted a fiction in order to reconcile 
the rule with the general principle*that children are not 
legitimate unless born in lawful wedlock; the fiction 
was that the marriage drew back to a date prior to 
the conception or birth of the child. This fiction was 
elaborately discussed in the leading Scotfish case—to 
be referred to presently—and was rejected, though with 
some hesitation. 

LEGITIMATION IN Scots LAw.—The doctrine in the 
law of Scotland dates back beyond the Refaymation, 

tredna may be taken to have been received through the 

fe- medium of the Canon Law. Legitimation is thought 
of as a gift of the law to the children; it is a right 

i A 2 

q which every bastard procreated of parents free to marry 
acquires at its birth and does not lose till the death 
of the parents, a right altogether independent of their 
purpose or expectations. The consent of the children 
is not a requirement by the law of Stotland. 
| n a balance of the authorities, the date of conception 
seems to be favoured as the decisive date. Lord 
Restores 1 observes that this view is more in accordance 
with the genius of Scots Law, which teste the possibility 
of legitimation by the possibility of lawful marriage 
between the parents at the time of conception. On the 
other hand, strong doubts have keerf expressed as to 
whether adulterous or incestuous bastards could not 
now be legitimated per subsequens matrimonium, and 


1 Parent and Child, 3rd ed., P. 41. 
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it has been suggested that the time of birth should be 
relied upon if favourable to the child, so that a child 
conceived in adultery but born after the marriage is 
dissolved would be capable of legitimation.? 
Is AN INTERVENING MARRIAGE OF EITHER PARENT A 
Bar?—A voluminous discussion of various problems 
connected with the law of legitimation will be found 
in the whole Court*case Kerr v. Martin,* where the 
written pleadings of the parties and the opinions of the 
judges are equally remarkable for the great array of 
authority adduced and the ingenious reasoning applied 
to it. The question was whether, where either of the 
parents has entered into a marriage with a third party 
after the birth of the child, and prior to their own 
marriage, the child will notwithstanding be legitimated, 
or whether the intervening marriage operates as a bar. 
The legitimacy was sustained by a bare majority of the 
Court (7 to 6) on the ground that such was the rule 
of the Roman and the Canon Law, the general doctrine 
of the Commentators, and the preponderating opinion 
of the Scottish authorities. The main ground of dubiety 
on the point was the fiction theory invented by the 
later Canonists, according to which there is a retro- 
action of the legitifiatimg marriage, so that the parents 
were fictione juris married before the conception or the 
birth of the child, and thus it could be said to have been 
born in wedlock. From this assumption it would follow 
that there coulel be no such legitimating marriage when 
there had been an mtermediate marriage of either; but 
the majority held that the fiction of retroaction of the 
mariage was not tle original foundation of the rule, 
and was never recognised at any “period as the true 
principle underlying it. Much*stress was laid on the 





1 C. 5. 7. 11; Vost, 25. 7. 7 and 8. 2 1840, 2 D. 752. 
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extraordinary results of adopting the fiction theory. It 
was argued that “as it is the essence of all fictions of 
the law to overrule the truth and admit of no disproof 
or contradiction, its effect should obviously be to annul 
the intermediate marriage and not to raise it into an 
insuperable obstacle to its adoption.” 1 

The case was not complicated by any question with 
regard to the rights of a child thuS legitimated in com- 
petition with the issue of the intervening marriage; but 
several of the judges thought it desirable to state their 
views on this point, because the feudal law of primo- 
geniture, taking the place of the equaf division of 
succession under Roman Law, inevitably raises serious 
difficulty. The conclusion reached was that the 
legitimated child cannot, in respect of his seniority by 
birth, claim a preference which would prejutlice the 
rights of succession of the lawful children of the inter- 
mediate marriage, on the principle that the latter have 
acquired a jus quesitum at birth which cannot be 
defeated. In other words, the first-born bastard when 
legitimated is treated as the eldest lawful child of the 
second marriage. It is clear that the majority of the 
judges would not have decided as they did if they had 
not been satisfied that the resulf of the judgment would 
not interfere with the vested interests of third parties. 

Some pregnant observations on the use and abuse of 
legal fictions will be found in the report. 

The legitimating marriage need not ‘be a public or 
regular marriage; a marriage by colrabitation with habit 
and repute or one celebrated on deathbed will serve. 

It seems a just and reasonable “corollary of the rule 
to hold that wheré a bastard has died before the sub- 
sequens matrimonium léaving issue, the latter as repre- 

1 Kerr v. Martin, at p. 782. 
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senting him should receive the status and rights of 
legitimacy, although many authorities are of the con- 
trary opinion. An attempt was made in a recent case4 ‘* 
to induce the Court to extend the benefit in a decidedly 
illegitimate manner to a bastard child already dead. 
It was alleged that the child’s death at the age of three 
had been caused by the fault or negligence of the 
defendants. After £ considerable time the father and 
mother of the bastard married, and the father now 
claimed that he had a right to sue for damages for the 
death of the child. The Court held that as he had no 
title to sue for solatium at the date of the child’s death, 
he could not acquire that right by subsequently marry- 
ing the child’s mother. The doctrine was intended, as 
one of the judges put it, to benefit the living and not 
the dead, and primarily to benefit the children. 

ENGLISH LAw.—It is well known that the attempt 
of the Bishops at the Council of Merton to introduce 
the Canon Law on this subject into the Law of England 
was thwarted by the resolute “No” of the Barons 
(nolumus leges Anglie mutare). Accordingly the illegi- 
timate child remained illegitimate to the day of its 
death, unless the stigma was removed by a special Act 
of Parliament. AT lofig last, in 1926, the isolation org 
England on this matter was broken down by the & 
Legitimacy Act. The legitimation now recognised is= 
legitimation for all purposes, except that it does not @ 
confer a righteof succeeding to any dignity or title of ?* 
honour or any property settled to go with it. 


2. Rights of ¢hee Mother of an Illegitimate Child 


s 
Some years ago questions of considerable importance 
with regard to the mutual rights and duties of a bastard 


1 M'Reill v. M'Gregor, 1901, 4 F. 123. 
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child and its mother were raised in Scotland, and were 
finally disposed of in the House of Lords after a full 
consideration of the Civil Law attitude on the matter. 
The first case was Samson v. Davie,’ in 1886, where it 
was held by the Second Division, Lord Young dissenting, 
that a bastard son is liable to support his indigent 
mother. There being a paucity of authority—except 
in Sheriff Court cases, which c4rry no weight—the 
majority of the judges decided on principle that the 
burden of the mother’s support is an obligation arising 
ex gure naturali, to which legal effect should be given 
on account of the natural justice on which it is founded. 
They based their conclusion largely on the Roman Law, 
which lays down clearly that bastards have a claim for 
maintenance against the mother and her ascendants, but 
“none against the father.2 The following teXts were 
quoted: Institutes, i. ro. 12, “‘Children born of pro- 
‘miscuous intercourse, their paternity being uncertain, 
are deemed to have no father at all and are called 
bastards (spurit), either from the Greek word o7opadny 
denoting illicit intercourse, or because they are fatherless 
(sine patre)”; and Digest, 25. 3. 5. 3. 4, “We will 
compel the mother to support her children, especially 
her bastard children, and her ¢hildren we will compel 
to support her.” The dissenting judge, a great master 
of irony, affected not to have any idea what was meant 
by Jus naturale, and professed difficulty in understand- 
ing the text from the Digest—a difficiity which two 
of his learned brethren took pains to clear up in a 
simple and convincing way. 

_ Actions at the instance of a mother to recover damages 

1 

2 Ie aera Canon Law which first made the father also liable 


for the aliment of a bastard and introduced proceedings for ascer- 
taining the paternity and enforcing the obligation. 
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and solatium for the death of her bastard child were 
a natural sequel to this decision; for it was not un- 
reasonable to surmise that if a bastard was recognised 
as a child for the purpose of imposing upon him an 
obligation to maintain his mother, the Court could 
not refuse to recognise him as such when the mother 
sought a solatium for his death in circumstances which 
would have given hér a right of action if he had been 
legitimate. It was felt that the refusal to admit such 
a right in the mother would create a state of the law 
too arbitrary and perplexing to be allowed to stand. 
Accordingly, when an appeal was taken in_18g90 from 
the decision of the Court of Session in Clarke w. Carfin See 
Coal Co.* that the mother had no title to sue in such 
circumstances, the House of Lords felt bound to examine 
the gro@nds of judgment in Samson v. Davie, which | 
was thus practically the judgment submitted to re- 
view in the appeal; and after full consideration they 
unanimously overruled it. Lord Watson, in the course 
of an exhaustive review of the authorities, disposed of 
the considerations from natural law and Roman doctrine 
as follows: “‘It has even been laid down that a bastard 
is filius nullius. Of that expression it is sufficient to 
say that it is as tru€ in 4 legal as it is untrue in a natural 
sense. Again, it has been said that a bastard has a 
mother but no father. The phrase is unobjectionable 
so long as it is only meant to express the obvious 
fact that the maternity of a bastard is comparatively —_ 
speaking 4 matter*of certainty, whereas its paternity -~ 
may be matter of doubt, and in some cases the 
fathgr may nevér Be identified. It becomes, in my 
opinion, mischievous when it is used to convey the 
suggestion that, after the fathér has been ascertained 


cae {1891} A.C. 412. 
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by admission or by judicial proof, the natural tie which 
connects him with the child is more slender and less 
enduring than that which binds the child to its mother. 
There is no principle of natural law that can justify 
such a distinction. Beyond a few loose dicta, I can 
find no authority for it in the law of Scotland... . 
Some of the learned judges in Samson v. Davie seem 


to have regarded as authoritative passages in the Digest_ 


which undoubtedly bear that a mother and her bastard 
child are reciprocally bound to support each other. 
I agree with Lord Young in thinking that the rules of 
the Civil Law in the age of Justinian furnish a very 
unsafe guide to the law of Scotland touching the personal 
relations of parents and their children, whether legitimate 
or illegitimate. The two systems of jurisprudence differ 
widely in regard to the relations between partnts and 
children, and the principles upon which these ought to 
rest; and I am not prepared to accept, in cases like this, 
any canon of the Roman Law which is not clearly shewn 
to have been adopted as part of the law of Scotland.’’ 
Lord Selborne, in concurring, based himself on the 
consideration that it is not inconsistent with the general 
state of the law, which denies to a bastard most of the 
civil consequences of legitimacy, th&t both the natural 
parents should be liable, while the bastard is in pupillage 
and until he is able to maintain himself, to maintain 
the offspring which they have brought into existence. 
He considered it was false reasoning to‘infer from this 
a reciprocal obligation upon the bastard after his state 
of pupillage and after incapability to maintain himself 
has ceased. 

I have only to add that a little deeper Gera into 
the Roman Digest woułd have shown that the civilians 
worked out a much less arbitrary afid more humane 
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doctrine of bastardy than some of the judges were 
disposed to admit. For a summary statement of the 
mutual rights gradually and progressively recognised 
between the mother and her illegitimate child with 
regard to succession and other matters, I refer to 
Buckland’s Text-Book of Roman Law (page 105, 
note 6). 

_ In the course of the discussion reference was made 
both from the bench and at the bar to the possible 
result of this state of the law on the statistics of illegi- 
timacy. So long ago as 1692 this aspect of the subject 
elicited the quaint remark from the bench that “bastards 
are unlawful products which are not to be encouraged.” 
Prima facie so remote an expectation of pecuniary 
advantage would hardly seem an adequate reason for 
an incre&se in the proportion of illegitimate births; but 
it is a well-vouched fact that the system of Poor Law 
relief in vogue in England during the early years of last 
century, under which the allowance granted for illegiti- 
mate children was equal to, if not greater than, that 
given to children born in lawful wedlock, had disastrous 
effects on the morality of the rural districts. “In many 
rural districts,’’ says Miss Martineau in her History of 
the Peace, “it waS scafcely possible to meet a young 
woman who was respectable.” The decision of the 
House of Lords would therefore seem to be defensible 
on grounds of public policy no less than on legal 
principle. . 


3. Juristic or Corporate Personality 


We can trace to Roman sources most of the teaching 
to be found in our text-books of Jurisprudence about the 
curious history df the word persona leading up to its. 
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technical use by lawyers? for “‘any entity capable of 
rights and duties,” and about the division of “‘ persons” 
into two classes—natural or physical and jural or arti- 
ficial or moral—and the characteristics of each. The 
latter class—the juristic person and the corporation—is 
so important in modern life and bulks so large in legal 
theory that a brief reference to the Roman germ of the 
idea may not be out of place, the more so because the 
topic was apparently regarded as unsuitable for an 
elementary book like the Institutes, and full treatment 
was reserved for the more advanced works—the Digest 
and the Code. 

HISTORY OF THE CONCEPTION.—Anything like juristic 
personality was probably unknown to the old law of 
Rome, which was a law for citizens only and would not 
have understood the notion of a thing having n@ physical 
and visible owner but belonging to an abstract bodyless 
entity created by the law. No doubt we hear from very 
early times of colleges of priests who have the control of ~ 
the property of a god (res sacre), of trade gilds and 
similar associations doubtless in possession of assets for 
social purposes, and of the Populus Romanus itself as the 
owner of public domain land (ager publicus) and much 
else which it could dispose of Sy Way of sale, lease, or 
grant. But all such consecrated and public property 
was in a special category outside the scope of private 
law (extra commercium); it appertained to the sphere of 
public law, and any questions respecting it were not 
within the jurisdiction of the ordinaty Courts. 

The notion of a collective body as a subject of private 

| rights was not fully formulated unfil the last days ef the 


1 The use of the term pe¥sona in the sense of “‘legal capacity ” 
is probably a post-Roman usage introduced_by the civilians and 
Canonists tg denote what a Roman lawyer called caput or status. 


- : - x 





e CASES’ IN THE LAW OF PERSONS 123 


Republic, and was specially connected with the rise and 
spread of local municipal-government. The property 
of the municipium was vested in the municipes as a body 
and was subjected to the processes of private law from 
about the time of Sulla. On the model of these muni- 
cipal corporations, societies and associations lawfully < 
constituted (collegia, universitates) were also recognised as 
possessed of proprietary capacity and rights of action. 
The Imperial treasury (fiscus) came to be regarded asa t 
private person and to head the list of corporations as ` 
the most highly favoured and the creator of all others. 
There followed a great variety of gilds and associations 
with corporate rights, e.g. trade gilds, mining companies, 
syndicates for farming the taxes, social clubs, friendly 
societies. 

From he time of Augustus the personality of the 
universitas 1s Clearly understood, and it is allowed to 
figure as a person—jersone vice fungitur, persone 
vicem sustinet. Its precise nature and characteristics 
were worked out and clearly defined by the classical 
jurists on the following lines. 

CHARACTERISTICS :-— 

(1) The universitas requires at the start the sanction 
of the State in the “shape of a statute (lex, senatus con- 
sultum, or Imperial Constitution), possibly for the reason 
that political clubs and secret societies had often proved 
centres of intrigue dangerous to the public peace. 

(2) It must Rave a constitution providing for such 
matters as the nfanagement and disposal of the 
corporate property, al and the transaction of its business 
and legal affairs through an agent or manager (actor, 
syndicus). 

(3) It is a legal person distinct from its members; it 
continues the sanfe however they may change. This is 
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the essential feature; its legal relations are absolutely 
distinct from those of the individuals of whom it in fact 
consists. It is not just the sum-total of its members; 
on the contrary, it is itself an organised ideal unit in 
which their separate persone are merged. Hence follow 
the all-important legal consequences of the conception. 

It owns its property as an individual. The property 
is not crudely conceived as the joint property of the 
separate corporators, but as belonging to an independent 
subject—tthe collective group or aggregate—which is in 
law a stranger to its own members: universitatis est, 
non singulorum. 

So, again, it is itself the proper debtor in debts owed 
by the corporation and the proper creditor in debts 
owing to the corporation, and it can be sued and can 
sue as such. Siguid universitati debetur, sittzgulis non 
debetur ; nec quod debet universitas, singuli debent. It 

follows that any member may be debtor or creditor of 
the corporation, e.g. he may validly hold a real right of 
servitude or pledge over corporate property. 

(4) Tres faciunt collegium: it requires three persons 
at least to start a corporation but one member inay 
continue it, and in that event he does not require a repre- 
sentative to appear in legal prdéceefiings for what is now 
a one-man corporation. The idea is that the corpora- 
tion is to act by a majority, and that presupposes three 
members at least. 

(5) It is extinguished by the death ofall the members, 
or by accomplishment of the purpose or expiry of the 
time for which it was formed; and it may be dissolved 
by the authorities on the ground’that its activities are 
dangerous to the State—its charter may be cancelled 
at the will of the Emperor. 

(6) It must make restitution in so fär as it has profited 
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by the fraud ofits officers. Ulpian lays down this limit ?: 
an action for fraud (dolus) will not lie against it because 
the mens rea which is essential to fraud cannot be 
attributed to a corporation, but it can be sued in quantum 
locupletior. Manifestly it is not liable for the criminal 
acts of its agents or directors, although it may be in- 
dicted for breach of a statutory duty. 

(7) Its capacity is cOnfined almost exclusively to the 
proprietary relations; it was excluded from those 
personal relations which are only possible to an indi- 
vidual, and at Rome it did not figure largely in com- 
mercial concefns. 

All this applies more directly to the universitas 
hominum, the group of individuals associated for a 
common purpose, than to the universitas bonorum, the 
aggregat@of property devoted to special uses on which 
the law conferred personality, the chief examples of 
which were charitable and religious foundations (pta 
corpora, pie cause). Such endowments, scarcely known 
in pagan Rome, became extremely common under the 
Christian Emperors, and were increasingly favoured in 
the~matter of capacity to take testamentary gifts and 
latterly tG"B= appointed heirs, notwithstanding the rule 
against the instituffon ef incerte persone. | 

It need hardly be emphasised that this clear-cut 
conception of the juristic person was ‘“‘a noteworthy feat 
of the legal imagination.” Few legal devices have been 
so fruitful of results; it is the seed from which Corpora- 
tion Law, CompanysLaw, a and the Law of Charities has 
sprung up all over Europe. It had penetrated as far as 
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Lr IMg. 4. 3. 15. I. Apparently English Law goes further: see CU 
cases in Pollock. Torts, p. 314. A company may be sued for G 
malicious prosecution, molesting a pęrson in the exercise of his 
calling, etc., and it may sue for injury done to its reputation by 
libel or by animput&tion of insolvency. 
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India in the nineteenth century. The Hindu Law, as I 
gather from an eminent authority,’ is familiar “not only 
with corporate bodies but with juridical persons or 
‘subjects’ called the foundations. These subjects, how- 
ever, are far too ideal to be of service to the realist; 
behind the ideal temple are hiding the sebatts, behind the 
math is lurking the manager. . . . It has been settled by 
comparatively recent decisions tfat in Hindu Law it is 
not the material idol, but the invisible spirit enshrined 
in the image, that is regarded as a legal person.” 

‘I must be content to have called your attention to the 
fundamental principles first enunciated By the Roman 
lawyers without attempting to follow their develop- 
ment in theory and in practice during the long evolution 
of the Law of Corporations. 

It may just be noted that the famous camtroversy 
between the fiction (or concession) theory and the realist 
theory favoured on the Continent does not seem so far 
to have come under judicial notice, perhaps because it 
remains an unsettled question in the academic sphere. 
Possibly the English doctrine that if a corporation 
“commits an illegal act in pursuance of a majority xeste 
of its members the law will deal drastics*y with the 
individuals forming the majority (£s in the case of the 
Burgh of Poplar Councillors in 1922) shows a leaning to 
the realist conception. 

One other curious fact may be mentioned before I 





conclude, and that is how modern law varies as to 


attributing personality to an ordinary business firm. 


poyn Scotland and on the Continent generally the firm is 
T 


recognised as a person distinct fronf the partners; in 


i re Drg S: C: Basen. Principal of the Law College, Calcutta 
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niversity, Law of Corporations, pp- 47, 331. See also his mono- — 
graph on Juristic Personality of Hindu Deities, a question often 
canvassed in the Indian Courts. 
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England it is not, and here English and Roman Law are 
in accord. The latter held that persons engaging in an 
ordinary partnership (societas) or joint adventure are 
just so many individuals acting together under contract; 
the property they contribute or acquire is their joint 
property, every debt due to the firm belongs in rateable 
shares to the various partners, and they are individually 
liable for the debts owing by the firm. That is sub- 
stantially the English point of view—the firm is just a 
conventional short name for the members. In the 
Partnership Act, 1890, a saving clause was inserted to 
safeguard the Scottish point of view (sec. 4 (2)). 

It may be added that the ordinary business man’s 
notion of a firm does personify it as a body distinct 
from the members comprising it and having rights and 
duties digtinct from theirs. To a City merchant the 
English dictum ‘“‘there is no such thing as a firm known 
to the law” would sound decidedly strange. 





SELF E> 
ey 2 
Ky A 
: a 
A ys 
US & 


SCENT OS 
CENTRAL LIBRARY 


LECTURE VIII 
CASES IN THE LAW OF PROPERTY 


In the department of rights of property there has been 
so much active borrowing from*Rome, directly or in- 
directly, that I can give you only a few out of many 
examples. 


Commixtio and Confusio - 


ROMAN LAw.—The account in the Institutes! runs as 
“follows: “If materials belonging to two persons are 
mixed by consent—e.g. if they mix their wines, or melt 
together their gold or silver—the mixture belongs to 
them in common. And the rule is the same if the 
materials are different in kind, and their mixture con- 
sequently results in a new object (mova species), as where 
mead is made by mixing wine and honey, or electrum by 
mixing gold and silver; for, here again, it is undoubted 
that the new object belongs in common to the owners, of 
the materials. And if it is by accident, ap“-not by the 
intention of the owners, that the necterials have become 
mixed, the law is the same, whether they are of the same 
or different kinds. But if the corn of Titius has become 
mixed with yours, and this by mutual consent, the whole 
will belong to you in common, becajise the separate 
bodies or grains which before belonged to one or other of 
you severally have, by mutual consent, been made your 
joint property. If, however,the mixture was accidental, 
or if Titius mixed the two parcels of corn without your 
consent, they do not kelong to you in common, because 


41 Inst. ii. 1. 27. 28.¢ 
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the separate grains remain distinct, and their substance 
is unaltered; and in such cases the corn no more becomes 
common property than does a flock formed by the 
accidental mixture of Titius’ sheep with yours. But if) 
either of you gets the whole of the mixed corn, the other | 
can bring a real action for the recovery of such part of it 
as belongs to him, it being within the province of the 
judge to determine the quality of the wheat which \ 
belonged to each.”’ 


It will be noted that the union of two things by consent Fe 


of the owners is ruled by the principle of contract, and 
may therefore*be left out of account in considering the 
principle of accession. But if the combination of things 
belonging to different owners takes place by chance, or 
by an act of one party without the other’s consent, the 
result depends on the closeness of the union. (1) If it is 
purely external and involves no essential change in the 
two substances there is no change of ownership; thus 
when the corn of two owners is heaped up together in the 
same granary, the grains remain distinct and (theoreti- 
cally) separable, just like the sheep of two flocks that have 
got=saixed: there is no common property, they are just 
separated agar. Quality may have to be considered in 
some cases as well 4s quantity, and so the judge has dis- 
cretion to award more than a proportional share to one 
owner in respect of the superior quality of his parcel. 
(2) If the union is more intimate as in the mingling of 
liquid or fluid sabstances, it is impossible to reconvert 
the mixture into what it was before; it is an indissoluble 
union, and therefore there is a change of property; the 
mass becomes comimén property, and if there is to be 
partition it will be by actio communi dividundo, any 
difference of quality being equitably adjusted. Here, 
again, the principk of accession does not come in; but 
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if one thing be welded to another ( ferruminatio), e.g.a 
handle to a cup, it passes by accession to the owner of 
the principal thing. 

MODERN ILLUSTRATIONS.—Sfence v. Union Marine 
Insurance Co.1 was decided on principles and analogies 
derived from Roman Law. Cotton in bales belonging to 
different consignees was so damaged by sea perils that 
it arrived with the marks obliterated and otherwise 
injured, and, after delivery to the respective consignees 
of all that could be identified as theirs, there remained a 
mass of unidentifiable damaged cotton. All the lots 
were depreciated, but probably not each in the same 
degree; but no one could say which bale was any par- 
ticular person’s property, or who, therefore, should bear 
the greater and who the less depreciation. The goods 
could not be treated as bona vacantia, to fa” into the 
hands of the first person who reduced them into 
possession or to the Crown, and the Court treated the 
consignees as tenants in common of the unidentifiable 
cotton, in the proportion borne by the numbers origin- 
ally shipped by them to the number remaining. This is 
the principle adopted in cases of general average, s++cre 
it is not known whose goods are er es 

In an earlier case * where tallow iff burning warehouses 
mélted and ran down a sewer, and a stranger collected 
it, Lord Blackburn said: “The tallow of the different 
owners was indeed mixed up into a molten mass, so that 
it might be difficult to apportion it among them; but I 
dissent from the doctrine that, beeause the property of 
different persons is confused together, that entitles a 
third party to steal it with impunřty. Probably the 
legal effect of such a mixture would be to mafe the 


1 (1868) E R. 3 CER 
2 Buckley v. Gross, (1563) 3 B.°& S. 566. 
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owners tenants in common in equal portions of the 
mass.” 

The next case 1 was decided on the terms of the agree- 
ment between the parties. A contracted to build a 
hearse for B for a specified sum, on condition that B 
should contribute certain portions of the materials and 
workmanship (supply and saw wood and furnish mould- 
ings and ornamentations). B contributed his materials 
and executed his part of the skilled work, the value of 
which was greater than the contract price of the hearse. 
These materials were affixed to the frame of the hearse so 
that they cotild not be detached without injury to the 
general fabric, although they were physically separable 
and capable of being distinguished and identified. A 
became bankrupt before finishing the hearse, which was 
in his pessession. Held, in a question between B and 
the trustee in A’s sequestration, that the parties were 
joint-proprietors of the subject in proportion to the value 
of their respective contributions. 

B’s counsel argued it as a case of accession. The Court’s 
decision was rested neither on the principle of industrial 
ereesnlcn DONDA specification, but on the general principle 
of equity ust when the materials, skill, and labour of 
two parties are voiuntarily and inseparably combined, 
the product should be common property. The case — 
really had nothing to do with accession; it was 
simply a question of the contract between the parties. 
Cp. sec. 27 (first part) of the above passage from the 
Institutes., a 

«International Banking Corporation * was decided on the 
principle of spectficdiio. A quantity of cotton oil was 
mixed with suet and converted ute “lard compound,” 


LC wylie & Lochhead v. Mitchell, 8 M. 552. 
2 1910 SC. 182. 
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a substance which could not be again resolved into its 
original elements; the manufactured article was sold 
in ordinary course to customers. The oil had been 
acquired by the makers in good faith from a party who 
had no title. The true owner was held entitled to 
recover from the manufacturer the value of the oil. It 
should be noted that the plea of specificatio was not 
stated or brought forward until “he case came up on 
appeal. 


Rights in Water and Water-courses 


Water is a prolific mother of strife in Ináia; the cases 
would fill a considerable volume and show a large infusion 
of Roman elements which have filtered in through 
English decisions. Our attention must be confined toa 
few governing principles. € 

I. RIGHTS IN WATER FLOWING IN A DEFINED 
CHANNEL.—A leading case on this subject is Mason v. 
Hill The question of law to be decided was whether 
rights to non-tidal waters flowing in a definite visible 
channel are acquired entirely by appropriation and user. 
A was the upper riparian owner, and Le eee 
For the purpose of his mill he diverted >er" from the 
stream into a reservoir. B was the l6Wer riparian owner, 
and built a mill in 1823. He found himself short of 
water for motive power owing to the diversion by A, and 
brought an action of damages. 

A contended that flowing water, like hight and air, is 
in the first instance publici juris and the property of 
no one. The water becomes property only when it-is 
appropriated and used for irrigation, ¢r power, or some 
other useful purpose. The person who first applies the 
stream to a useful purpose acquires a right to use it for 

1 (1835) 5 B. & Ad. 1. ? 
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that purpose. This argument was based on a number of | 
dicta taken from Blackstone’s Commentaries.? i 
Denman C.J. took the view that these dicta were 
founded on an erroneous interpretation of the Civil 
Law, and accordingly devoted a considerable part of his 
judgment to a consideration of the attitude of the Civil 
Law to the right of riparian owners in flowing water. 
The misconception on the part of Blackstone and the 
other authorities arose from a confusion of the right to 
property in the actual water itself, and the incorporeal 
right to have the stream flow in its accustomed manner. 
The judgment pointed out that Vinnius* drew a 1 dis- 
tinction between a river and its-water. The river is a 
perpetual body, constantly renewed, and is under the 
dominion of those in whose territories it is contained. 
The wat@ris continually changing, and the drops which 
make up the stream at any given moment are incapable 
of becoming the subject of property. Accordingly, A’s 
argument was rejected; it was accepted only so far as it 
related to the water itself as opposed to the river, t.e. the 
continual flow of changing water. The judge accepted 
tifeestention of B as correct both in English and Roman 
Law—that uterights to the natural and uninterrupted 
flow of a stream withouf sensible diminution or increase, -~ 
and without sensible alteration in its character or quality, 
is an incident of the property of each riparian owner.’ 
A stream is public or common property only in the sense 
(1) that each rfparian owner may apply it for his own 
ordinary orareasonaPle purposes, and (2) that no one has 
any property in the Actual water itself except in any 
portign which he may have abstracted from the stream 


1 Comm. ii. pp. 18, 19, 402. i 


2 Comm. on Inst. ji. 1. 1, and Dig. 4 
3 Cp. Youn kier Distillery Gon 41833] A. C: 692; at p. 698. 
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and of which he has taken possession, and only during 
the time of possession. The right of property so 
obtained in any water which has been taken out of the 
flow, gives no right to any other water in the same 
stream, nor to any other use of the stream. Accordingly, 
the right of permanent user of the stream must have 
some other origin than that of acquisition by the first 
occupier. It is really incidental tb the ownership of the 
land past or through which the stream flows, and might 
be described as a natural servitude. This right to the 
benefit of the water flowing past his land is not an 
absolute right to the flow of all the water‘in its natural 
state; it is a right only to the flow of the water and the 
utilisation of it, subject to the similar right of all the 
riparian owners on each bank to the reasonable enjoy- 


+menmt of the same gift of Providence. The above had 
‘been settled law in Scotland since the seventeenth 
century, although it was not settled in England until the 


decision in Mason v. Hill; the English judges had not 
been aware “‘that the Scotch judges had so long before 


anticipated their reasoning.” ? 


The rights of a riparian owner have ee Se 
_ by Lawrence L.J.*”as follows: “A ripaz==“Owner may 


take and use the waterfor Seba see connected 
with the riparian tenement (such as domestic purposes 
or the wants of his cattle), and in the exercise of his right 
he may exhaust the water altogether; he may also take 


1 Rankine, Land-Ownership, p. 467- i 

2 See Orr Ewing v. Colquhoun, 1877, 2 App. Cas. 839, at p. 854. 
This case expressly acknowled he authority ‘of Morris v. 
Bicket, (1866) 1 H.L. (Sc.) 47, which dealt with alterations or 
erections made in alveo by an opposit€ proprietor, even within 
his own half of the alveus. 4 

3 Attwood v. Llay Mai teries, (1926] 1 Ch. 444, at p. 458. 
See also Swindon Waterworks Co. v. Berks Canal Navigation Co., 
L.R. 7 H.L. 697; Macartney v. Londonderry and Lough Swiily 
Riy. Co., {1904] A.C. 301. : 
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and use the water for extraordinary purposes if such 
user be reasonable, and be connected with the riparian 
tenement, provided he restores the water so taken and 
used substantially undiminished in volume and un- 


altered in character; and lastly, he has no right whatever — 
to take the water and use it for purposes unconnected ` 


with the riparian tenement.” 

2. RIGHTS IN WATER NOT CONFINED IN ANY DEFINITE 
CHANNEL.—Mason v. Hill settled the law as to the 
rights of riparian owners to running waters flowing in 
a defined channel on the surface (agua profluens); it is 
common to ail because the water can have no bounds. 
A few years later an attempt was made to apply . 
similar principles to underground water percolating - 
through the soil or flowing in an unknown channel. 

In Acien v. Blundell 1 the plaintiff A was a mill-owner 
who for some years had drawn the water needed for his 
mill from a well sunk in his land. Some fifteen years 
later the defendant B sank two coal-pits at about half 
or three-quarters of a mile away from A’s well. A 
alleged that by sinking the coal-pits, and pumping 
+ rom them in the ordinary way, B had drawn off _ 


‘ 


f 
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the water | arc, his well and caused it to dry up. A "à 


claimed that he Was eđtitled to have the natural flow ~ 


or percolation of underground Water to his well con- - 
tinue as before. The Court rejected. his claim for two «= 
In the 


main reasons. irst place, the grounds and 
origin of the law governing running streams is thar the 
right enjoyed by she several riparian owners “is and 
ałways has been public and notorious; that the enjoy- 





ment has been lðngtontinued and uninterrupted.” . . . “= 


1 12M. & W. 324. 

2 This account of the origin of he law of running streams 
has been questioned (Chasemore v. Richards, 7 H.L. 384). See 
Rankine, Land-Ownership, p. 468. 
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But in the case of a well sunk by a proprietor in his own 
land, the water which feeds it from a neighbouring soil 
does not flow openly in the sight of a neighbouring 
proprietor, but through the hidden veins of the earth; 
no man can tell what changes those underground sources 
have undergone in the progress of time. It may well 
be that it is only yesterday that they first took the 
course and direction which enabléd them to supply the 
well. . . . In the case, therefore, of the well there can 
be no grounds for implying any mutual consent or 
agreement for ages past between the owners of the 
several lands beneath which the underground springs 
may exist, which is one of the foundations on which the 
law as to running streams is supposed to be built; 
nor, for the same reason, can any trace of a positive law 
‘be inferred from long-continued acquiescence end sub- 
mission, whilst the very existence of the underground 
stream or of the well may be unknown to the proprietors 
of the soil.” 
ae second reason was that the practical consequences 
d be very different if the same principles were 
Pied in both cases. [See for details p. 351.] ; 
s Although counsel on both sides made 
the Civil Law, the Court did net refer to it at length; 
| but towards the end of his judgment Tindal C.J. 
‘quoted an opinion of Marcellus to the effect that no 
action lies against a man who digs a well in his own 
land with the result of drying up his neig&ibour’s spring, 
if he did it to improve his own eproperty and not 
_maliciously to injure his neighbour's. The decision was 
that the owner of the surface, beifig Owner of all that 
lies beneath, might do as he pleased with subterranean 
water, and that any inconvenience caused to his neigh- — 





1 Dig. 39. 3. 12. = 
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bour by so doing was damnum absque injuria and gave 
no right of action. 

The law as it now stands. does not depend upon any 
distinction between surface and underground water, but 
upon the question whether the water flows in a known 
and definite channel. If the channel is known and 
defined, riparian owners have similar rights whether the 
channel is above or ufiderground. If there is no known 
and defined channel, the water is regarded as a common 
reservoir in which nobody has any property, but which 
everybody has the right of appropriating in its entirety.” 

3. RicHTs*IN STAGNANT, SEASONAL, AND VAGRANT 
WATERS.—The Romans distinguished between a stream 
with a continuous flow in an established channel all the 
year round and a winter torrent which dries up in the. 
hot seas@n: the former was a publicum flumen, the rights 
in which were as stated under the first head supra; the 
latter was a casual torrens, and was subject to private 
ownership, which was also admitted in the case of 
springs, wells, and pools or marshes fed by rain or snow 
coTecuing on the surface or percolating through the soil.3 
= downer has full control over such water, which is 
rally pars st a 

In an old Scottish case—Magistrates of Linlithgow v. 
Elphinstone *—Lord Monboddo states as “an excellent ™ 
practical rule laid down in the Roman Law ” that “a 
stagnum or torrens which has not a perpetual course is 
entirely private juris, and therefore the heritor upon 
whose ground it is may make what use of it he pleases.” 
Tke plaintiffs, who owned a mill on a stream, sought in 
this action to preVent*the diversion of water which flowed 


Vi Chasemore v. Richards, (1859) 7 H.L.C. 349. 
2 Ballard v. Tomlinson, 29 Ch.D. a15, at p. 121. 
Js Dig. 39. 3. 1. 12-15; tibid., 1. 8. 4. 1; ibid.,.43. 12. 1. 3- 
€ 1768, M. Dict. 12805. 
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into it from two lochs, partly by natural overflow, partly 
by cuttings. It was proved by observations taken in 
the summer months that this inflow was not perennial. 
The Court found that the owner of the lochs lay under no 
restriction from using them as he pleased. The rule is 
subject to qualifications. If the upper proprietor con- 
structs an embankment to impound the water, he must 
not loose it in a flood on the lower tenement by misuse 
of sluices or failure to keep the embankment in proper 
repair; otherwise he will be liable in damages for all 
injury caused by the rush of water, for he is held to be in 
the position of insuring his neighbour against such loss, 
J unless it be due to a damnum fatale. Within reasonable 
limits (of which the Court will be the judge in the last 
| resort) he may drain and reclaim mossy ground, even if 


| the result be to discharge a body of water on thz inferior ~“ 
| tenement greater than before. 

“3 hf Ownership of Island formed in a River: insula K 
Sag in flumine nata 


The Roman Law proved very helpful in TT 
experience when a dispute was refe»=ssz"{o me as 
arbiter between the proprietorS up6n each bank of a 


non-tidal river with regard to the ownership of an ~- 
lisland situated in the river opposite their lands. There 
was nothing decisive in the titles and estate plans of 
either, and both failed in the attempt to establish such 
effective and exclusive possessior as is fequired to 
set up a prescriptive title. Accordingly, the questfon 
had to be determined on principle? * 
It is well settled both in Scotland and England “that, 
in the absence of speci special facts, the opposite proprietors 
= of p properties separated by a river are presumed to be 
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each entitled to the river-bed from his own side up to 
the middle line (medium filum aque); this imaginary 
line drawn along the centre of the stream is prima facte 
the boundary of their estates. This presumption holds 
good wherever a river in fact separates two properti 
even if (as was the case here) there be no express bound 
“by” the river in the titles of either or both propi 
This principle is agreĉable to the doctrine of the Civil 
Law. From the same source Scots Law has derived 
its rules for determining. the property in an island- 
appearing in a river as between opposite riparian owners. 


The position “of the island relative to the medium filum 


and the length of an owner’s river frontage are the main 
determinants. If the island lies wholly to the right or 
wholly to the left of the centre line, it cedes to the 
owner of the nearer bank; if it is cut by that line, it 
is divided between them, and the medium filum is their 
march.* If there are more frontagers than one on 
either bank, their shares are arrived at by dropping a 
perpendicular from their march to the medium filum. 
This gives a convenient formula for apportioning the 
Ties<Lin its existing state, or as it may be altered by the 
vagaries oi T=™xiver. The island is thought of as an 
accessory to the bed ofthe river on which it rests, and 
the bed belongs to the riparian owners. 

An interesting view is suggested by Proculus which 
would ald qualify the general rule of accession. Suppose 
the island originally belonged to A exclusively, being 
nearer his,bank ard fronting his land, and suppose it 


1 Inst. ii r. 22 DQ. 41. 1. 73; Gaius, ii. 72. The island 
nevet becomes common property, as the word communts might 
suggest; Paul makes it clear (Dig. 41. 1. 29) that there is a 
division into separate plots corresponding to the frontages of the 
several riparian owners. ~ 

2 Dig. 41. 1. 56 pr. i kaas 
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grew by constant deposits until it fronted the lands of 
B and C also, his upper and lower neighbours on the 
same side, does the extension belong to A, as an accretion 
to his island, or is it apportioned as it would have been 
-had the island been of the increased size when it first 
appeared above the water? Proculus holds that the 
island has become a principal subject, drawing the 
accretion to itself, so that the whole increment goes to A. 

The following determinations in the same Title of the 
Digest respecting this not unusual occurrence may be 
briefly noted. 

A floating island, i.e. one that is not supported by the 
river-bed but merely anchored by reeds or roots without 
touching the soil of the bed in such a way as to be 
capable of being moved, does not cede to the nearer 
bank, but is public like the water itself and i€ open to 
public use. 

A “fixed” island may be formed in three ways: ? first, 
by the river bifurcating and flowing round land which 
previously was no part of the bed and then reuniting its 
waters lower down—this effects no change of property; 
secondly, when the river shrinks so that part o SCU 
shows above the water; thirdly, whep-čžavíal deposits 
raise a part of the bed clear of*the water. In the two 
last cases it becomes the property by accession of the 
riparian owners ex adverso, the middle of the bed forming 
the boundary as between the two banks. 

If another island rises between A’s islana and the other 

' bank, the dividing line should be drawn along the middle 
of that arm of the stream which runs between A’s islarfd 
and the other bank. nei A ; 

On the same principle it is settled that if the wider 

ae channel between A’s island and the other bank dries up 
Ps 3 2 Dig. 41. 1. 65. 2. 2 Ibid., 30. 2. s Ibid., 65. 3> 
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and the whole stream is diverted into the narrower 
channel between A’s estate and his island, the island 
though no longer an island, none the less remains A’s, 
and the free bed is divided by a line drawn down the 
middle between A as owner of the island and the riparian 
owners of the other bank.* 7 
An island springing up in the sea?—a rarer occurrence “% 
—is res nullius and is Sicquired by the first occupant. l 


Easements 


It is obvioys that the English Law of Easements and 
the nearly corresponding institution of Servitudes in 
Scots Law were formulated with constant assistance 
from the Roman Law. Many of the leading maxims (e.g. | 
res sua nemini servit, servitus in faciendo consistere ` 
nequit) and much of the terminology are common to all 
three systems. \ 

Professor Holdsworth * traces four distinct stages in 
the development of the English doctrine-on-the-subject. 
(1) Bracton borrowed freely from Roman and civilian 
sources. (2) The medieval Common Law was sparing 
in inco>porating these borrowings. (3) Coke reintro- 
duced some of »2=cton’s Roman propositions. (4) In 
the nineteenth century economic conditions necessitated 
a fresh development of the Law of Easements. This was 
achieved with further help from Bracton’s borrowed 
principles and direct recourse to the Digest. The 
following cases go some way to substantiate the last . 
point. © 

RIGHT OF SUPPORT FOR BUILDINGS By ADJACENT 
LANA: IS IT PRESCRIPTIBLE ?—In Dalton v. Angus * the 


2 Dig. 56. I. ne: = Ibid., 7. 3. 
* History of English Law, vol. vii. pp. 323-343. 
* (1881) L.R. 6 App. Cas. 740. 
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question to be decided was whether the right to have 
buildings supported by adjacent land could be acquired by 
prescription. The House of Lords, after taking counsel 
with seven consulted judges, was of the unanimous 
opinion that twenty years’ enjoyment of such support, 
being peaceable, open, and as of right (nec vi nec clam 
mec precario), would give a right to have the support 
continued, but opinions differed 4s to the grounds upon 
‘which such right was founded. It was common ground 
that a land-owner has a right to have his land in its 
natural state supported by adjacent land-owners. 
This right to the support of land in its natural state is 


=i not an easement, but a natural and ordinary right 
| incident to ownership, which is enjoyed quite apart from 


any grant or prescription. It was also.common ground 


| that, apart from grant, there is no right of sypport for 


a newly erected building, although Lord Penzance 
indicated that he thought it would have been an advan- 
tage if such a right had been recognised in English Law. 

The question accordingly had to be decided whether 
the owner of buildings could acquire a right of support 
by length of enjoyment. Clearly it was of the CSc 
importance that such a right nee oS recognised, 
otherwise the foundations of almost every building in 
the country would be uncertain. But apart from 
Statute, the methods recognised in English Law by 
which an easement could be acquired by lapse of time 
without express grant, were thought te be founded in 
part on the acquiescence of the, servient tenement. 
It was difficult to ascribe any such acquiescence wken 
the easement of support was in 4uegtion. The enjoy- 
ment of the dominant owner could only be interriipted 
if the owner of the adyacent land dug a pit or a trench 
so as to remove support from his neighbour’s house and 
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let it down. It was inconceivable that the law should 
demand such churlish and unreasonable conduct as 
removal of the supporting soil. 

Lords Selborne and Blackburn both turned to the 
Roman Law in their effort to reconcile principle with 
practical necessity. Lord Selborne, at pages 793 and 


797, referred to the servitudes tigni immittendi, oneris 


ferendi, etc. His corftention was that the easement of 


support, like these servitudes, was positive, not negative. | 
The owner of the dominant tenement did not merely ` 
have a right to prohibit the owner of the servient 
tenement frdédm doing certain acts upon the servient 
tenement, such as digging a hole or a trench. The soil 
of the dominant tenement was pressing upon the 
servient. It was this positive right to have the down- 
ward and outward thrust of the building erected on 
the dominant tenement supported by the servient 
tenement, which in his view constituted the right of 
support. The fact that the easement was a positive 
easement capable of being the subject of a grant and 
also capable of interruption brought it within the 
yescription Act. The question whether the enjoy- 
ment of supfet_could conveniently be interrupted was 
of minor importance in his view. 


Lord Blackburn took the same view, but was at . 


greater pains to justify it. Lord Penzance had said that 


he was satisfied that the right of support could be — 


acquired by prescription. But because no acquiescence 
could reasonably be inferred, Lord Penzance thought 
that this was an exception to the general rules of Eng- 
lish Law, and contrary to principle. Lord Blackburn 


referred to Roman and Scots Law in his judgment, 
—1 Inst. ii. 3. 1; Dig. 8. 2. 24—33;. 8. 5. 6. 8; 
22 & 3 Will. IV. cap. 71, sec. 2. 
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which founded prescription, not on acquiescence, but 
on expediency. He quoted, at page 818, Lord Stair’s 
Institutions with approval. He found there support 
for his view that prescription was not derived from 
natural justice, but was founded upon utility more than 
upon equity. The origin of prescription was to be 
found in the Roman Law.? Other legal systems had 
adopted it, but with varying modifications according to 
each nation’s view of the balance of convenience. In 
the English as in Roman Law, rules as to prescriptions 
were positive laws founded on expedience, and intro- 
duced to avoid uncertainty of titles. In“poth systems 
there were provisions to enlarge the time when the 
owner was under a disability, or was, for any other 
reason, clearly incapable of acting. But in his view 
the basis of prescription in all legal systems avas con- 
venience, not acquiescence. “I think that though the 
English Law as to prescription was, beyond controversy, 


greatly derived from the Roman Law, the very words of 


which are often quoted in the earliest English authorities, 
yet . . . every system of law is founded on its own ideas 
of expediency, and that we must look to the liste 
decisions to see what principles have been adopted in 
it, as upon the balance of inconvenience and convenience 
expedient, and what have been rejected as in the balance 
inexpedient.”’ 3 
Usufruct 7 

RIGHT OF LIFERENTER TO CUT AND SELL, TIMBER.— 

The question which arose in Dashwood v. Magniac* was 
= 

ja li. I2. 9. íi 

2 Dig. 41. 3. 1; 3. An account is given of the usucapio of 
the XII Tables, the prescrtplio longi temporis of the Edict, and 


Justinian’s remodelling of the law. 
3 Dalton, supra, p. 822. * [1891] 3 Ch. D. 306. 
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whether a tenant for life under a will who was impeach- 
able for waste was entitled to the proceeds of sale of 
certain beech trees. The evidence was (x) that the 
testator, his predecessors, and all neighbouring land- 
owners regularly thinned their beech trees each year, 
and sold the timber to local furniture makers; and (2) 
that it was necessary to cut the beech forests regularly 
in order to keep the*trees healthy. In these circum- 
stances it was not contested that the tenant for life 
was entitled to cut the timber. The remainder-man 
argued that the tenant for life was not entitled to the 
proceeds of tfie timber, but only to the income of the 
proceeds. In the Court of Appeal the decision turned 
on whether, in the absence of a custom dating from time 
immemorial, a tenant for life under a will impeachable 
for wastę could,ein no circumstance, cut timber for 
his own benefit, or whether the Court might admit 
evidence of past local practice and custom as a guide 
to the testator’s intention. Bowen L.J., at page 362, 
referred to the Roman Law of Usufruct—‘‘on which 
the English law of waste is to a large extent based” 
“and went on to cite certain passages * of the Digest, 
and the interpsgtation put on them by modern com- 
mentators; and concluded that, according to Roman 
Law, the trees could be cut by a person entitled to the 
usufruct. The Court decided that the tenant for life 
in the particular circumstances of that case was entitled 
to enjoy the preceeds of the sale of the timber. 
oe Dig. 7-942117 7:8: 42> SOORA 
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CASES IN THE LAW OF SUCCESSION 


rt. DONATIO MORTIS CAUSA 

I PROPOSE to consider this topic in greater detail than its 
intrinsic importance might seem to warrant, because it is 
the best example I have been able to find of a com- 
paratively new doctrine of purely Roman lineage taking 
shape and form within living memory under the hand 
of that great master-builder of modern Scottish juris- 
prudence, Lord President Inglis. It will be convenient 
to begin with the Roman Law on the subject, and then 
deal with its development under modefn cond@#ions. 


Roman Law 


ORIGIN AND DEVELOPMENT.—The main texts are to 
be found in Dig. 39, Title 6; Code 8, 57 ; and Inst. ii. 7. I. 
It is a probable conjecture that the law started from the 

case of a fiduciary alienation of property in one of fhe of 

forms (mancipatio or in jure cessio g@rade by a man 
during serious illness or in otlfer immediate peril to a 
friend, who was to reconvey in the event of recovery or 
escape from the impending danger. This would really 
amount to an out-and-out conveyance, qualified by a 
fiducia after the manner of what Gaius @alls fiducia cum 
amico. The donor’s motive is thatehe prefegs the donee 
to his heirs, and himself to both. 

From this case the idea may hae &ktended naturally 
enough to gifts made in view of death as the common lot, 
apart from any determinate risk at the moment, and 

1 Inst. il. 59. 
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various qualifications of the transaction would gradually 
come to be recognised. In the Digest Ulpian cites a 
passage from Julian, the famous lawyer of Hadrian’s 
time, which distinguishes three varieties: 


(1) Gift made under no immediate apprehension of 
death, but simply in anticipation of the inevit- 
able end (sole cogitatione mortalitatts) ; 

(2) Gift made by a donor in instant peril on the footing 
that the donee is to acquire immediate property 
in the subject; 

(3) Gift meade under similar apprehension of death, 
but on the terms that the donee shall become 
proprietor not at once, but only on the donor’s 
death. 


Among the sp®cial risks mentioned are serious illness; 
time of plague; a dangerous enterprise in prospect; or — 
simply the burden of age and failing powers. 

A CONDITIONAL GIFT.—Whatever be the impression 
under which the donor acts, the characteristic feature is 
that the gift is conditional upon two things: (1) Survi- 


“Vance of the donee; it is only on the donor’s death that 


the gift becomé2absolute and complete—as Paul puts it, — 
morte tantummodo convalescit. (2) Non-revocation; for 
the donor has the right to repent of his bounty and 


¿revoke it, and his insolvency impliedly revokes it. The 
‘passage in the Institutes distinguishes between gifts 


mortis causa afd those made infer vivos; the first kind 
are descriked as tlfose “made in view of approaching 
déath, the intention of the giver being that in the event 
of his decease the thing given should belong to the donee, 
but that if he should survive, or should desire to revoke 
the gift, or if the donee should predecease him, the thing 
should be restored to him.” I understand the words 
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“if he should survive” to mean if he should survive the 
immediate risk. The passage goes on to say that many 
lawyers had been of opinion, and that Justinian enacted, 
that these gifts were more akin to legacies than to 
ordinary inter vivos gifts, and that in nearly every respect 
they were to be treated as legacies. 

CONDITION OF SURVIVANCE.—There is no doubt what- 
ever that the first condition is e$sential—the gift falls 
if the donee dies first; but it was disputed whether 
revocability was equally essential. Suppose a donor 
renounces in terms the right to revoke, does this change 
the character of the gift? Some held that the right to 
revoke at will is just what distinguishes a mortis causa 
from an ordinary gift and brings it nearer the depart- 
ment of legacy. The better opinion seems_to be that 
the giver must reserve the privilege*of chayging his 
mind.* 

The condition of survivance may be suspensive or 
resolutive in its operation: (1) it might suspend the gift 
until the death occurs, e.g. the giver hands over the thing 
on the terms that ownership is not to pass until the 
donor’s death occurs; here the giver is still the owneff 
and as such can “vindicate” the subjegéep or (2) it might 
take effect as a resolutive condition, and this was much 
the commoner form—the donor hands over the thing on 
the footing that ownership is to pass at once, subject to 
possible cancellation of the gift if the donor survived 
the donee or survived the emergency, @r changed his 
mind: ? here the property as well as ¢he possession passes 
to the donee, subject to his obligation to restore in anyof 
the above events. It would seem* th&t in classical law 
an action was necessary to secure return of the giff, but 
that under Justinian there was automatic reversion of 

<I DOT 39,6. 13. 1; and 35. 4. 2 Dig. 40. I. 14. 15, 
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the property, as there was in similar conditions attached 
to a sale.} 

ForM.—The only rules governing the form of these 
gifts that need be noticed are those enacted by Justinian, 
requiring that, if over 500 solidi, they must either be 
registered in the Books of a Court (insinuatio) or be made 
in the presence of five witnesses—the same form of — 
authentication as was required for codicils; if under 
that value, no formality was necessary. 

SUBJECT.—The subject might be anything whatever 
that has economic value—a specific corporeal thing, a 
real right, the undertaking of a liability, the release of a 
debt, etc. 

DELIVERY.—There is no authority for stating as a 
universal rule that delivery was not required. It was 
the usual way 8f completing the gift, but it was not 
kat which w auld have been impossible with etai to 
some of the subjects above mentioned. Due execution 
according to the nature of the gift seems to be all that 
was required. 

RELATION TO LEGACY.—Donation mortis causa and- 
legacy have muh in common: the purpose is the same;~ 
the person favoured a@quires no absolute interest until 
his benefactor’s death, etc. It was natural therefore 
that most of the rules of legacy should be extended to it, 
as was gradually done; thus rules as to the capacity of 
parties, as to rétention by the heir of the Quarta Faleidia, ~ 
etc., were the same*for both. At the same time there is 
æ clear distinction drawn between the two: (1) every 
gift Vis a bilateral Act involving acceptance in some 
fashion,” whereas legacy is the act of the testator alone, 


~- 


1 See Roman Law of Sale, 2nd g P- 272: 

2 Dig. 12. I. 18; but see Windscheid, 2, § 365, n. 2. 
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and enures to the benefit of the legatee even without 
his knowledge or consent; (2) a legacy is a charge upon 
a man’s inheritance and does not take effect until the 
entry of an heir, whereas a mortis causa gift comes direct 
from the giver and takes effect at once (in so far at least 
as possession is concerned), and is not bound up with 
Athe fate of the succession. 


r 


- 
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Scots Law 


x Donatio mortis causa, although known to the Institu- 
tional writers, and found as an occasional heading in 
the old reports, has only become a familiar Tubric within 
the: last seventy years, during which a long series of 
decisions has illustrated its various aspects. 

DEFINITION AND NATURE.—M orris v. Riddick * is the 
modern starting-point of more or less precise theory on 
the subject. Money had been put on deposit receipt 
which bore to be payable to M himself. He sent R to 
the bank with it, with authority to uplift the money, 
which R did and handed the money to M, who being 
ill of fever retransferred it to R somewhat later, telling 
him to return it if he recovered, and if not to keep it and™ 
use it himself. The delivery and the ppppose of it were 
proved by parole alone. M havmg died, the transaction 
was sustained as a mortis causa donation. The Lord 

V” President (Inglis), after a scholarly examination of the 
Roman texts (which he carried further in Blyth v. 
_Curle*) and a comparison of such Scottish practice as 
then existed, came to the conclusion that the doctrine 

| was not precisely the same in the two systems; that tke 
| Scottish version of it came nearer tothe definition in 
~~) the Institutes than to any of Julian’s three kinds reférred 

‘to above; that: iting i$ pot, essential to the constitution 


x. M. 1036. > = 12 R. 674- 
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of the gift, as it is to a legacy beyond the nuncupative 
limit; and that a present transfer of a qualified right of 
property is the distinguishing mark of a mortis causa gift. 
He summed up his views in a definition which has ever 
since been regarded as authoritative: “Donation mortis 
causa in the law of Scotland may be defined as a con- 
veyance of an immoveable or incorporeal right, or a 
transference of moveables or money by delivery, so tha 
the property is immediately transferred to the grantee, 
upon the condition that he shall hold for the granter so 
long as he lives, subject to his power of revocation, and: 
failing suche revocation, then for the grantee on the 
death of the granter. It is involved, of course, in this 
definition, that if the grantee predecease the granter, the 
property reverts to the granter, and the qualified right 
of property which was vested in the grantee is ex- 
tinguished by his predecease.”” It will be seen that 
treats the condition as resolutive always, never sus- 
pensive—a marked departure from the Roman doctrine. 
The explanation that it isa “qualified”’ right of property 
that passes may have been meant to meet the difficulty, 
which one of his colleagues confessed he felt in reconciling 
the two ideas, that while the right of property passes to 
the donee, yet ‘the powers which constitute the right of 
property appear to remain with the donor. 

While parole evidence of delivery and the purpose of it 
is sufficient to make the donation effectual, it has been “ 
laid down that the parole evidence must be “strong and 
unimpeachable,” 1 and, in general, some pipe 
corroborafion is required. 

DEPOSIT RECKIPTe THE USUAL VEHICLE.—Most Of the 
cases have been connected with the Scottish practice of - 
lodging money with a bank ta bear interest and to be 

pe} Sharp, tapag Wocc e , 
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repaid on demand, and taking a deposit receipt as the 
voucher for it. Much turns upon the wording of the 
receipt: (1) If it is taken in the depositor’s name and 
handed to another endorsed in blank, the case is not 
nearly so favourable for donation, for blank endorsement 
may mean no more than a mandate to uplift the money 
for convenience of administration, falling of course on 
the death of the mandant, and ifiplying an obligation 
to account. It is not in itself evidence of an intention 
to transfer the contents of the document of debt. (2) 
If the owner takes the receipt in the name of another, 
there is an actual transfer of the possession ©f the money 
into the other’s name, and the bank now possesses for 
him; nothing is left to be proved but the intention to 
make the gift. It is well settled that a document of this 
kind is not a negotiable instrument, and that it gan have 
no testamentary effect, because it is not a habile mode of 
transferring property from the dead to the living. When 
a claim is advanced by the holder of such a voucher to 
retain or draw the money on the title of donation, the 


= Court has first to consider whether the claimant has 


proved the animus donandi, i.e. the declared intentions 
written or verbal, to make a gift in hig favour; and if 
he is successful in overcoming the presumption against 
donation, the legal question then emerges whether the 
gift is absolute or mortis causa. 

Is DELIVERY ESSENTIAL ?—There has been much 


~ ydubiety whether delivery is also a necessary element in 


the donee’s proof, and opinion for,a time inclined to 
regard it as equally imperative. In Crosbie’ ST YuUSleeSy? 
however, a deposit receipt in name eof the depositor and 


his sister and her husband “to be paid to them or‘any 


of them or the survivor’ was sustained as a mortis causa 
Ler. O23. 
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gift, although it was not completed by delivery of the 
document, there being the clearest evidence of the 
alleged donor’s wish to benefit these near relatives. This 
decision has often been doubted, and attempts have 
been made to explain it on the ground that the proved 
facts disclosed that there was the equivalent of delivery. 
Now, however, its soundness has been put entirely 
beyond doubt by thé approval of the House of Lords 
in Carmichael v. Carmichael’s Executors* There the 
question was whether a right had been acquired by a 
third party under a policy of assurance which had not 
been delivered to him either actually or constructively, 
and it was indicated that delivery was not a sine gua non. 

EXPECTATION OF DEATH.—Opinion has also vacillated 
on the question whether it is necessary that the gift be 
made in éhe imneediate anticipation of death. In Blyth 





v. Curle ? (gift by husband to wife of money deposited 


in their joint names in a savings bank) the Court were 
unanimous (1) that the Roman Law allowed donation 
mortis causa when there was no present “apprehension of 
danger and (2) that there was authority for holding that 
“a conditional gift had been proved, although at the time 
the donor was in good health and actively engaged in 
business. But it was *eadded that “the state of the 
donor’s health, his prospect of living, and, above all, his 
own feelings and belief on this matter are relevant and 
important considerations, as bearing upon the proof of 
the animus donendi, and also as tending to show whether 
the gift is „meant to be absolute or sub modo. These 
censiderations are material, for an apprehension of early 
or immediate death May naturally supply or suggest the 
motive or occasion of the gift.” In Cvrosbie’s Trustees 
the Lord President made thi important statement: 
1 1920 S.C. (H.L.) 195. 2 12 R. 674: 
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“All that is necessary is that the giver should be under 
the impression that he is going to die, and that the 
present desire and intention should be to give the subject 
to the donee, with a qualified mght of property in it— 
the qualification being that if the giver survive, the 
property must be given back to him; if he die, then 
the donee becomes absolute owner of it. . . . I do not 


| think delivery is absolutely necesSary; I do not look on 
_the deposit receipt as the gift; the subject of the gift 


was the money in the bank.” In explanation of the 
great divergence of opinion on these points, it has been 
suggested that the law has passed from the condition of 
being strictly fenced, as it was by the older authorities, 
into the “ceremonial” stage, in which something must 
be done to satisfy the theoretical requirements of the law, 
but it has no real substance beyond gwing pojnt to the 
expression of intention. The latest case, Macpherson’s 
Executrix v. Matkay,’ reviews the decisions. minutely, 
but is rather inconclusive in result. It insists strongly 
“on the circiimstantial nature of the proof in each 
case and the inter-relation of the various elements, 
leading to the result that weak evidence, say, of 
delivery, may be eked out by unmistakable evidence 
of intention. c 
English Law 


English Law is in general agreement with the Roman 


LA. buwtaw, subject to some differences noticed by Lord Hard- 
Brees Thh wicke in Ward v. Turner? Roman Law was quoted 


aan be 


in argument in Duffield v. Elwes? A concise and 
authoritative summary of the cases will be found in 
Snell’s Equity, 20th ed., ch. 19, p.°284: It will be seen 
that English Law has been less concerned with the 
' 1 1932 S.C. 5 2 2 Vesey, 431. 

s (1527) I Bien, N.S. 497- 4 
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‘ 
requisites than with the possible subjects of mortis causa 
donation, and the opinion has been expressed that its 
wide application to securities of all kinds at the present 
day is attended with certain risks. 


2. VALIDITY OF A LEGACY PAYABLE AFTER 
LEGATEE’S DEATH 


The rather novel sufgestion that a legacy bequeathed 
to an individual personally without mention of his — 
representatives may not be incompetent, notwithstand- 
ing postponement of payment till after the legatee’s 
death, was c&nvassed in two recent cases. One view 
put forward was that, although the beneficiary obviously 
cannot personally enjoy it, the intention may have been ~ 
to give him a vested interest so that he could borrow on 
the security of iteand transmit it to his representatives, 
voluntary or legal. The other view was that there could 
be no vesting a morte in such a case, and consequently no 
power to test on it, so that the bequest is really nugatory 
and derisory. - 

The Civil l Law was not referred to, although it might 
“ave been cited in ‘support of both views, for , for its attitude 
changed. It held that a legacy could be made dependent \¢ } 
upon a dies certus, incleding an uncertain date certain 
to arrive within the lifetime of the legatee. But if a 
legacy was so worded as not to take effect until after the 
heir’s death, or after the legatee’s death, it was invalid: 
that is the classical law as stated by Gaius.” It was the 
same with a bequest payable so many days before, or on 
the eve of, the heir’s or legatee’s death. On the other 
hand, a legacy t@ take effect at the time of the heir’s > 
death (“when my heir is dying RR was held good because it 


1 Reeve, 19 R 1013; Mitchell y, Edinburgh. Royal_Infizmary, 
1928 S.C. 47. a. 2425 f 
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became chargeable upon the heir while still in life, the 
instant of death being for convenience regarded as the 
last moment of life.1 The reason given for these dis- 
tinctions was that a legacy ought not to be made a charge 
upon the heir of the heir, and ought not to be given as 
a benefit to the heir of the legatee. The same principle 
ruled in obligations also; a man could not contract 





in such a way as to bind or ‘benefit his heir only, 


and not himself as well. How can the heir inherit 
obligations and rights which ex terminis could never 
have vested in his author? That would be an anomaly 
(tnelegantia). È 

Justinian swept away these fine distinctions, one 
reason being that they had never applied to fideicom- 
missa; all the above were now validated. He also broke 
with the old rule that a penal legacy" was nwil.? If it 
appeared that the testator’s purpose was to compel his 
heir to act in a particular way by burdening him with a 
legacy if he did not, such legacy operating as a penalty 
was void. This extraordinary rule was justified by 
Theophilus partly on the legal ground that a legacy 
cannot validly be made to depend on the will of a third 
party. Suppose the terms of the bequest are, “If my 
heir does not give his daughter ifi marriage to X, I charge 
him to pay £1000 to Y,” the bequest to Y turns upon 
whether the heir chooses to comply with or disregard the 
testator’s wish. He also puts forward the moral ground 
that a legacy should be prompted by goodwill towards 
the recipient, not by resentment against somebody 
else. Justinian enacted that legacies of this kind 
should be valid, provided the testatőr did not try to 
constrain his heir to do something impossible, ilfegal, 
a immoral. N 


= 


1 Inst. li. 20. 35- i 2 Ibid., 36. 
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3. CONDITIONAL LEGACY: FRUSTRATION OF 
CONDITION BY INTERESTED PARTY 

For the Roman doctrine on this matter I refer to my 
Roman Law of Sale (p. 98). Put shortly, it was that a 
condition was treated as satisfied when satisfaction was 
prevented by a party interested in non-satisfaction, act- 
ing in bad faith withea view to frustration. „The rule 
_applied in contract-no-less.than in succession. 5 
Three Scottish-cases-on-the same lines are noticeable. 
In Pirie v. Pirie? a father in his will directed thata sum 
of money dueghim by one of his sons should be allowed to 
remain in his hands for eight years, on condition that an 
elder son (who was his executor and residuary legatee) 
should remain throughout a director of the company in 
= which the sum wąs invested. The elder son voluntarily 
resigned fis office of director, and it was proved that his 
sole purpose in doing so was to enable him to enforce 
immediate payment of the debt. Held that the con- 
dition must be treated as satisfied, and that the son was 
entitled to retain the loan. The general principle was 
expressed in this way: “If the accomplishment of a 
condition is prevented by that one of the contracting 
parties who has an intgrest that it should not arrive, 
whether it depend on his own act or not, the condition 
so far as he is concerned shall be held as accomplished.”’ 
The Lord President quoted the above text of the Digest, 
and the observations of Domat and Pothier thereon, as 
showing that such a potestative condition must be con- 
strued with reference to the effect which the testator 
intended it to prgduge; in some cases partial fulfilment 
or ap equivalent may suffice; in others the condition 
need not be fulfilled at all. Regret was expressed that 





1 Dig. 40. 7. 38. ~~ 2 1873, 11 M. 941. 
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the Civil Law had not been more closely inquired into 
at the bar. 

In the next case, Paterson v. M‘Ewan’'s_ Trustees, 
counsel were careful to deal fully with the doctrine of 
potestative conditions, but on this occasion it was held 
to have no application to the circumstances. 

In the latest case, Simpson v. Roberts,” a married lady 
bequeathed a liferent to her housekeeper ‘ “provided that 
she is in my employment at the time of my death, or in 
that of my husband at his death should he survive me.” 
The husband survived and remarried, whereupon he 
terminated the housekeeper’s employment Ms her services 
were no longer required. It was proved that she was 
willing to remain in his employment till his death. Held 
that the condition was potestative and not casual, and 
that the housekeeper having done alf in herepower to 
fulfil it, and complete fulfilment having been rendered 
impossible by the act of her employer, the condition 
must be held to be satisfied, and accordingly that she 
was entitled to the liferent. Illustrations from the 
Civil Law? were quoted and founded on: “If Titius 
marries Sempronia let him take the estate”; Titius 
proposed, but Sempronia refused him; the condition 
which, in fact, was not implerfented was disregarded. 
Again, a property is left to Titius if he marries Sempronia, 
and if he does not, it goes to her: suppose the lady rejects 
his advances, she would not get possession of the pro- 
perty on the ground of non-fulfilment of the condition, 
which she had rendered impossiblethe condition being 
obviously intended for his benefit. “9 


er 
1 1881, 8 R. 646. 2 1931 S.C. 259. * Dig. 38. 7.235 
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4. EFFECT ON A WILL OF SUBSEQUENT BIRTH OF A 
CHILD: CONDITIC SI TESTATOR SINE LIBERIS 
DECESSERIT 


RoMAN Law.—It was the accepted law during a 
great part of the Roman Republic that a testator was 
free to do ex&ctly as he pleased with his property, and 
was not bound to make any person, however near of 
kin, his heir; but experience made it plain that this 
unqualified freedom of testation was neither just nor 
expedien The*course of legal decision and practice 
graditally established certain restraints upon its exercise: 
These limitations were at first of a purely formal kind; 
at a later period they affected the substance of the will, 
imposing a material check upon the testator’s caprice. | 
The rules stated in the Institutes * about disinheritance 
(exheredatio) belong to the first head of formal checks 
upon the power of free testation. They amount to this: 
a man who has sui hé@redes (children, etc., under his 
power) cannot exclude them from his succession by 
merely omitting their names in his will; he must either 
institute them heirs or expressly disinherit them. If 
he passes them*over without doing either, the law calls 
them as hgirs in despite of his will (contra tabulas). 
Tke requirement that disinheritance shall be by express 
declaration and nôt By mere silence is no doubt a result 
of tfe old theory of joint rights in the family estate. 
If the rights of descendants, Which their position in 
eae Peat 
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the family gave them, and which the rules of intestacy 
made effectual when there was no will, were to be taken 
away, the law insists that it shall not be done sub 
stlentio—else the will falls and they succeed ab intestato. 

One practical advantage of this rule for the protection 
of the family was that it sometimes enabled the Court 
to carry out the testator’s real intentions rather than 
the actual terms of the will. “Suppose a man dies 
childless leaving a will giving away his whole estate; 
after his death his widow gives birth to a child; the 
child is entirely unprovided for, and this unintentional 
wrong excites public sympathy. Imaginé a recurrence 
of such hard cases; public opinion would support the 
Courts in taking action to set things right. We are 
told that by the time of Cicero it was settled law that 
the birth of a child after the execution of a will had | 
the effect of invalidating it—agnatione postumi rumpitur 
testamentum. The result was the same whether pre- 
viously born children were in existence at the date of 


the will or not. It should be kept in view, however, 
that this consequence was preventable by taking certain 


precautions; ‘the will could be saved by instituting or 

heriting the postumus in advance, a relief sanctioned 
partly by juristic practice amd partly by Imperial 
legislation (see details in Inst. ii. 13). It may be added, 
as showing the rigour of the rule, that it was ultimately 
held, after dispute between the Schools, that a will 
which passed over an existing son in the testator’s 
power did not take effect even if thg son died before the 
testator—the omission rendered the will void ab initio. 

The same considerations of eqaity would apply i 

the case of an ante-natus su Cicero 
records a decision of the Centumviral Court where a 
parent believing that his only son had fallen in the wars 
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made a new will in favour of a stranger, with the effect 
of revoking the earlier will in which he had made his 
son his heir. The son had really been detained in 
captivity. Finding on his return, after his father’s death, 
the family estate in the hands of strangers, he brought 
an action to have the later will set aside. The Court 
declared the later will null and void, and awarded the 
estate to the son, obtiously on the ground that the 
father would never have made such a will had he been 
aware of the actual facts. 
Scots Law.—From this source comes the Scots law 
of revocation ®f a will by birth of children. Where a 
testator dies leaving a will in favour of a third party, 
executed at a time when he had no issue, and a child is 
subsequently born to him, there arises a strong presump- 
tion that he disiaheritance was unintentional, and the 
condition st testator sine liberis decesserit is imported into 
the will; the law presumes that the testator would have 
made a different settlement had he anticipated the birth 
of this child. This presumption may be rebutted where 
there is a manifest intention to disinherit, as e.g. if 
the testator did not alter his settlement in favour of the 
child although he survived its birth for a conside 
time. Two different views of the principle have been 
ə canvassed in recent cases: (1) Is it an absolute rule of 
law that the subsequent birth of a child voids the will, 
irrespective of any presumed change of intention on 
the part of the estator? or (2) is it a case of the will 
being voidable owing,to the presumed change of intention 
due to the change of circumstances—the new interests 
and new moral olsligations which the testator had not 
in viéw when he made his will? The latter is the view 
taken in the latest Scottish case, Stevenson v. Stevenson,» 
1 1932 S.C. 657. 
- Se, . It 
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where the question was whether a stranger has a 
title to challenge a will on this ground, the post-natus 
making no claim. There the Lord Ordinary, refus- 
ing to regard the doctrine as wholly circumstantial 
and equitable, held that the will propounded was eo 
ipso revoked by the birth of a child nine months after 
its date, and that the estate must be distributed as 
intestate succession. The Inner flouse, being of opinion 

“that the question was foreclosed by authority, reversed 
\ this judgment. They held that the right of challenge 
on this ground is personal to the child, and it was observed 
that to allow the plea to the representatifes of the post- 
natus when he has died without having made a claim, 
or at the instance of third parties for their personal 
“Interest against a living fost-natus, might lead to anomaly 
and injustice. It was suggested thatethe view that the™ 
birth makes the will void and not merely voidabte was 
due to a too rigid adherence of the phraseology of the 
Roman Law, and that in adopting the doctrine we had . 
at the same time rejected the only strictly logical basis on 
which it rested. It may now be taken as settled that the 
maxim is an equitable presumption based on natural | 
affection, and that it may be rebutted by proof of special 
circumstances from which aecontrary intention may 
be deduced. I may add that it is settled that the «e 
presumption applies equally in a case where the testator 
already has children and where he has none. 

ENGLISH LAw.—It was decided in aneld case that the 
will of a married man having several children was re- 
voked by the subsequent birth of other children un- 
provided for; * but the Wills Act f 7837 has practically . 
superseded all such questions tions by providing that every 
will shall be revoked By marriage. 


1 Johnstone v. Johnstone, 1 Phil. 447. 
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5. IMPLIED INSTITUTION OF CHILDREN: CONDITIO 
SI INSTITUTUS SINE LIBERIS DECESSERIT 


This is another rule of construction “‘introduced on 
the authority of the Roman Law, or by an analogical 
application of its principles. 1 A short statement He 
of Scotland for some wwo centuries, „ it is unknown to ie 
law of England, apart from the Wills Act of 1837, which 
gives a statutory remedy of a somewhat similar character 
but confines it to the descendants of the testator (sec. 33), 
as apparently the Roman Law also did. Papinian ° 
laid it down that, where a father had made a settlement 
upon a son and had declared that the right should fall 
in the event of the son not attaining a certain age, he 


= would imply from the relationship of the parties that 


the fathe¥ did not mean the express terms of the settle- 
ment to be carried out if the son should leave children; 
the presumption to be drawn from the pietas paterna 
was that the testator who favoured his son was also 
inclined to favour his grandson. The Continental 
commentators? are clear that the conditio, being based 
upon this conjectura pietatis, is not applicable to a 
bequest by a brother tog brother, much less to remote 
collaterals; it is confined to purely family settlements. 
If the settlement provides for the children, but makes 
no mention of their children and substitutes strangers, 
the law presumes that the substitution is to take effect 
only in the event of the institutes dying childless. 
he testat6r might have expressly disinherited such 
descendants: but, ag,he has not done so, the law inter- 


yerets his intention in consonance with his duty. 


1 Hall v. Hall, 18 R. 690. a 
2 Dig. 35- I. 102. Cp. Code 6. 25. 6, and 6. 42. 30. 
* Voet, 36. I. 15—I9. 
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AMBIT OF THE CONDITION.—In the case of Hall, 
where the question was as to provisions by a testator in 
favour of his brothers and sisters, and they were held 
to be excluded from the benefit of the presumption, a 
full Court defined the circle of relatives to whom the 
presumption applies, and settled some conflicts of 
opinion with regard to the extension of the rule. (I1) 
It is limited to descendants, and to nephews and nieces 
provided that in their case the testator has placed himself 
in loco parentis to the beneficiaries. Further conditions 
are (2) that the settlement be universal; (3) that the’ 
beneficiaries be a class—selection of individuals (delectus 
persone) excludes the conditio; and (4) that the provision 
be of the nature of a family settlement, t.e. be made 
out of regard for the family generally and from a 
wish to favour all the members known or wnknown, 
born or to be born—#in other words, be ‘“‘sfmilar 
to what a parent might have been presumed to 
make.” 

It is evident that the Court did not regard the rule, 
even in its curtailed application, with much favour, 
for the majority expressed their view thus: ‘““ According 
to the principles of construction of wills which are 
now received and acted on, it is*probable that we should 
not feel justified in introducing such a rule at all if the 
question were now to arise for the first time; for it must 
be admitted that the effect of the conditio is to import 
into the will something which is not there, although this 
is accomplished by means of an artificial rule of con- 

truction.” The universal application of the conditio 
ould practically rescind the rule’ that a legacy lapses 
y the predecease of the legatee. ry 

RoMAN-DutcH LAW APPLIES THE CONDITIO TO FIDEI- 

COMMISSA.—In Roman-Dutch Law as it prevails in 
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South Africa’ a trust-gift (fideicommissum) very often 
provides that, if the beneficiary (heres fiduciarius) shall 
die childless, the property shall go to a third person 
named. Following the Roman rule, the Roman-Dutch 
Law in certain cases holds the condition to be implied 
when it is not expressed. Thus, where property is 
bequeathed in the will of a father or grandfather to 
a son or grandson who was childless at the death of the 
testator, subject to a trust to hand it over to a third 
person, the condition is implied that the trust will only 
be binding if the son or grandson dies childless; it is 
presumed th&t the testator would not have preferred 
a stranger to his grandchildren or great-grandchildren. 
The presumption may, however, be rebutted by ex- 
pressions in the will clearly showing that the testator’s 
expressed wish was to stand even in the event of the 
birthe of children to the son or grandson. 


6. DOUBLE SUBSTITUTION, PUPILLARY AND VULGAR 


The case of Curius v. Coponius settled that a pupillary 
substitution implies a vulgar substitution. 

It was a very common practice to couple these two 
kinds of substitution in favour of the same person, 
e.g. “I appoint my son “itius to be my heir; if he shall 
not become my heir, or shall become my heir but die 
before puberty, I appoint Seius my heir.” There is 
here a double substitution to meet two possible events: 
if the son never became heir owing to predecease or 
otherwise, „Seius swcceeded as ordinary substitute to 
tke father; if the son survived and became heir but 
died while still im®uFes, Seius would succeed as pupillary 
substitute to the son. A clause of this sort was so usual 
in wills that in the end it gavé rise to a presumption 

1 Galliors-Y-:Rýcroft 17 S.C. 569. 
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_ >that the testator had intended both Rhone he had 
_— expressed only one: the rule that each implied the other 
jis laid down in a Constitution of Marcus Aurelius. One 
half of the rule—that a pupillary substitution implies 
a vulgar—was settled law as early as the time of Cicero. 
He repeatedly refers to a famous case decided in the 
Centumviral Court after a great argument between the 
then leaders of the bar, Q. Mutius Scaevola and L. 
Licinius Crassus. The facts were that A, expecting a 
child by his wife, had instituted the zasciturus as his 
heir, and appointed Curius to be pupillary substitute. 
A died and no child was born. A’s next @f kin claimed 
the succession as an intestacy on the ground that the 
condition in the will had clearly failed—the child was 
never born and so could not die ante pubertatem. The 

_ argument for the substitute was that since A ghose him 
as heir, even in the event of his having a posthumous 
child, and that child dying prematurely, a fortiori he 
must have intended him to be heir in the event of there 
being no child born. As Quintilian neatly puts it: 
Quis dubitaret quin ea voluntas fuisset testantis ut is non 
nato filio heres esset, qui mortuo? The substitute, 
Curius, was preferred in respect of the manifest intention 





of the testator. e 
MODERN APPLICATIONS. —This case is a a ae 
authority in England; it was followed V. 


Westcombe,? and was cited by Lord by Lord Mans field in Frog- 
morton v. Holyday.* There, a man takéng for granted 


that his wife was with child devised his estate to the 
expected child, and if such child died under age then he 
devised it over. His wife was not weth child, and the 
question was whether the devisee-over should take. ¢ The 


2 Cic. de Orat. i. 39, et sæpe. 
ng (1738) 1 Eq. Ca. 215. 3 3 Burr. 1624. 
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e 
decision was the same as that of the Roman tribunal; 
it was held to be a necessary implication that the testator 
meant the ulterior gift to take effect in case of the prior 
gift failing by reason of the child never coming into 
existence. 

Similarly, in an old Scottish case where a 
testator expecting a child bequeathed a legacy to a 
stranger in the event of its being a female, and no 
child was born, the legacy was held effectual on the 
ground that the testator was so much the more able 
and presumably more willing to pay it. 

In 1900 Lérd Kincairney followed in the same line in 
Flett’s Trustees v. Elphinston.* The facts were that a 
testator bequeathed his estate in equal portions to A, B, 
and C in liferent, and their children respectively in fee, 
the fee peing paid at majority. In the event of a fiar 
dying before the date of payment, his issue, or, if he left 
no issue, his surviving brothers and sisters, were to take 
his share; and “‘in the event of the whole fiars to any one 
share or portion dying without leaving issue before the 
said period of payment, such share or portion shall revert 
and fall to be administered as part of the residue of my 
estate.” The residuary clause did not go further. What 
happened was that tworof the liferenters, A and B, died 
leaving issue; the third, C, died without ever having 
had any children. The third part of the residue which 
was liferented by him was the subject of the action, the 
issue of A anġ& B claiming it under the residuary clause, 
and the Crown claiming it as intestate estate. Lord 
Kincairney held that, although the event which actually 
happened, viz. that’ one of the liferenters might have 
no ¢children, had not been expressly provided for, it 

“sufficiently appeared from the*tdeed that the testator’s 


4 





EE OF Dy 

kK A l , 
| A 

& ys è 

KA O 


SCENT OS 
CENTRAL LIBRARY i 


168 ROMAN LAW IN MODERN PRACTICE | 


d 

intention was that the direction at the close of the 
residuary clause should apply in that contingency, and 
that it did not signify in the least whether the failure 
happened through the death of children who had been 
born or because no children had ever been born. Accord- 
ingly he repelled the claim of the Crown to the one-third 
of the estate liferented by C, and divided it equally 
among the issue of A and B in ferms of the direction 
referred to. 

Similar points, coming under the category of casus 
improvisus, have arisen more frequently in more recent 
cases (see M‘Laren, Wills, sec. 599; Jarnfan, Wills, ii. 
622). 
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Quasi-delicts 

The department known to you under its English name 
“Law of Torts” corresponds roughly to what the Roman 
Law and its derivatives designate Obligations ex delicto 
and guasi ex delicto, or, briefly, Delicts and Quasi-delicts. 
I propose to take the latter subject as representative of 
this branch of the law, because it lies within a narrow 
compass and offers some interesting points for com- 
parison with modern doctrine, which in some matters 
follows it and in others diverges from it. 

ROMAN DocTRINE.—In the first four titles of the 
fourth book of the Institutes, Justinian deals with 
four nominate delicts—theft (furtum), robbery (rapina), 
unlawful damage to property (damnum injuria datum), 
and those personal wrongs includeds under the term 
injuria (there is no exact English equivalent) impofting 
an infraction of one of the primary rights—security, 
reputation, etc.—and an intention to insult or outrage 
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the feelings of the victim. Then in the fifth title he 
proceeds to specify four forms of obligation which present 
an analogy to these four recognised forms of wrongdoing, 
and may therefore be described as obligations quasi ex 
delicto. He makes no attempt to draw a logical dis- 
tinction between delicts and quasi-delicts. It would 
seem to be purely an historical accident that some 
offences were recognised as actionable wrongs at an early 
date and admitted to the list of nominate delicts, while 
others more or less closely resembling them did not 
receive recognition until later, and only at the hands of 
the prætor, £nd were therefore put in a supplementary 
category. The list of four here given cannot be re- 
garded as exhaustive, for the law-texts mention several 
other cases—e.g. metus, dolus—which equally partake 
of the ngture ofedelict. It is odd there should be just 
fouredelicts and four quasi-delicts. Was it a mnemonic 
device, or was it due to a superstitious belief in some 
occult virtue in the number four, which, like three and 
seven, figures repeatedly in Roman legal arrangements? 

(x) The first example given is the liability of a judex 
for wronging a suitor by unjust or careless discharge of 
his judicial function; he is said to make the suit his own 
(litem suam facit), i.e.e take the liability on his own 
shoulders. That is the result of giving a clearly wrong 
or partial decision, whether it be done corruptly and in 
bad faith (dolo) under the influence of favour, enmity, 
or bribery,! of merely from carelessness or ignorance 
(culpa), as by exceeding the maximum penalty named in 
the formula,? or refusing an adjournment where the law 
allowed one. Tke Ktigant who suffered by his bias or 
mistake was allowed by the edict to bring an action of 
damages for the whole sum sued for if it was a case of 

t Dig. 5- I. 15. i- 2 Gaius, iv. 52. 
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‘ 
dolus, for the prejudice caused if it was a case of incom- 
petence (culpa), although there is some doubt whether 
there was any such difference in the penalty. 

There were, of course, other ways in which the 
aggrieved suitor might obtain redress—by appeal 
against the judgment where appeal was competent, or 
by application to the prætor to set aside the verdict 
on proof that it was prejudicial, provided good cause 
could be shown for a restitutio in integrum. But these 
courses take time, and meanwhile the other party might 
vanish or become insolvent, so that there is something to 
be said for the Roman plan of making the obnoxious 
judex personally responsible. It may seem somewhat 
hard to visit upon one who was no trained lawyer, and 
probably no better qualified for the judicial office than 
a modern juryman or justice, the consequences not only 
of deliberate misconduct, but of his mistakes. Bue it is 
to be kept in view that where he felt any difficulty he 
could keep himself safe by asking an instruction from 
the prætor, or having an expert sitting with him as 
assessor, Or taking the opinion of a licensed jurist. 

Modern } practice varies considerably. In France and 
Germany judges, like other public officials, may under 
certain circumstances become eesponsible for venality 
and even for mistakes which with proper care they might 
have avoided. The British practice is to give the judge 
complete immunity for his judicial acts and utterances; 


Stoo lr dushe has an “absolute privilege” so that nə action will lie 


against him for anything he may sayaor do in the exercise 
of his functions, the idea being that the independenee 
of the bench could not otherwise be secured. He is 
removable only on address to the Crown and only o the 
ground of some moral defect. The dissatisfied litigant 
must content himself with an appeal to a higher Court, 
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or a motion for a new trial, where these courses are open 


to him. 

The other three examples are cases of vicarious respon- 
sibility; a person is held liable for the wrong-doing of 
another who is under his power or in his service because 
he is presumed to have been able to prevent the mischief. 

(2) Where damage was done by something thrown 
down or falling or poured out from a house on to a place 
of public resort (“‘ where people pass or stand about”), 
the prætor introduced an action de effusis et dejectis which 
saddled the occupier (whether owner, lessee, or habitator) 
with the re#ponsibility. Of course if fault could be 
brought home to the actual wrongdoer, he was liable 
under the lex Aquilia; but oftener than not it would be 
difficult to identify the member of the household who 
was to klame for the careless act, and so the occupier 
is held liable simply as occupier. 

In the case of damage to property (including slaves 
and animals) the penalty was in duplum, double the 
damage done. For causing the death of a free man in 
this way the penalty was fixed by Justinian at 50 auret 
and the action was popularis, t.e. any citizen could be 
the plaintiff. For non-fatal injuries the man himself 
could sue for damageseto be assessed at the discretion 
of the judge, the cost of medical attendance and loss 
of work, past and future, being among the elements 
to be taken into consideration, but mot scars Or 
disfigurement.@ 

(3) On the same principle where damage was only 
threatened but not actually done the prætor allowed an 
action de positis et suspensis, i.e. for placing things (say) 
on & window-sill or balcony, or hanging them out from 
a house so as to constitute a dariger to the public passing 


1 Dig. 9. 3- 5- 5- 
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below. The occupier in this case could be sued for a 


penalty of 10 solidi and could be ordered to remove the 
danger. 

These remedies were specially convenient at Rome, 
where the houses were latterly built very high, story 
projecting above story on supporting beams till people 
could almost shake hands across at the top. Under the 
Empire we hear of police regulations limiting the height 
of buildings to 60 or 70 feet. The poet Juvenal? gives 
an amusing description of the risks which a diner-out 
ran from the fall of earthenware and its contents: ‘‘He 
would be a reckless man who went out to d®nner without 
first making his will, so many are the perils from above 
by night.” 

Similarly it is a principle of the English Law of Torts 
that every occupier of premises is responsible foy injuries 
to passers-by arising from objects falling from the build- 
ing into a road, and the maxim res ipsa loquitur is held 
to apply, t.e. the occurrence is of itself evidence of 
negligence unless it can be explained as due to hurricane 
or some such damnum fatale. In Byrne v. Boadle* a 
barrel of flour fell out from a warehouse window and 
knocked down the plaintiff, who was passing along a 
public street. In the absenceeof evidence as to the 
method of handling or the individual concerned, held 
that there was enough to raise a presumption of 
negligence on the part of the defendant which it 
was for him to rebut. The Court sami: “It is the 
duty of parties who keep barrels in warehouses to 
take care that they do not roll out. ...A _ barrel 
could not roll out without sofneenegligence, and 
to say that the person injured must call witnesses 
from the warehouse to* prove negligence seems to me 

1 Satires, 3,.268.-- 2 [1863] 2 H. & C: 722: 
e 
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preposterous. The accident alone is prima facte evidence 
of negligence.” 

So again in Kearney,’ where a brick fell out of an arch 
of a railway viaduct where it spanned a public road and > 
struck a passer-by, there being no evidence as to the 
condition of the bridge and brickwork and no assignable 
cause for the accident except the vibration caused by 
passing train, held that the railway company was liable. 
It was for them to show, if they could, that the mishap 
was consistent with due diligence having been used to 
keep the viaduct in safe repair. 

In New Y@6rk, where a whole building collapsed into 
the street, the American Court took the same view: 
“Buildings properly constructed do not fall without 
adequate cause.”’ 

(4) The last mstance is the action allowed by the 
preter against shipmasters, innkeepers, and stablers 
for double the value of travellers’ effects stolen or 
damaged through the dishonesty or carelessness of their 
servants, whether free or slave. The ground on which 
this liability is put is fault in employing unreliable 
assistants—‘‘quod opera malorum hominum uteretur” — 
not an altogether satisfactory reason, for the master 
would be liable however careful he might have been in 
the selection and supervision of his staff. 

This action is quite distinct from the better known 
remedy introduced by the edict nautæ caupones, etc., 
which has passed into modern practice. The latter was 
quasi ex contractu, and concluded for simple damages, 
whereas this liability was quasi ex delicto, and, being 
penal, passed to, Sut*not against, heirs, and it appears it 
might be contracted out of by giving notice to travellers | 
of non- Pedy and their assentfng thereto by becoming 

* L.R., 6 Q.B. 759. 
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. 
guests or passengers on these terms.? If the traveller 
ascertained who was the actual delinquent and thought 
it worth while to take proceedings against him for the 
theft or damage, he could not proceed against the master 
as well—he must make his choice between them. 


+ Dig. 9. 4. 7 pr. 
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LECTURE XI 
CASES IN THE LAW OF CONTRACT 


ROME has contributed more liberally to the modern 
law of contract than to any other department. It was 
only to be expected that long ago, when the foundations 
of contract were being laid, the civilians should have 
played a prominent part in the work; but it is surpris- 
ing that their learning still figures so frequently in the 
arguments of counsel and the opinions of judges. -~ I 
have thought it better to handle two subjects in some 
detail than to attempt a wider survey: the two I have 
chosen awe Mistake and Quasi-contract. 


r. ERROR OR MISTAKE: ITS EFFECT ON CONTRACT 


Error has different consequences in different depart- 
ments of law. Thus if a legacy is left to a person for a 
reason specified in the will, and such reason does not, in 
fact, hold good (e.g. I leave {100 to X in respect that he 
looked after my affairs when I was ill, but it was really Y 
who did this service), the mistake that motived the gift 
(the falsa causa) made it a nullity. In many cases, how- 
ever, a mistake is not essential and does not invalidate 
the transaction, The question to be considered in con- 
nection with contract is: When does mistake vitimte the 
consent which is essential to a valid contract? When is 
it such as to preyenteany real agreement being formed ? 

Ig discussing its effects we may include ignorance as 
well as mistake. Although they differ, ignorance being 
a purely negative conception (lack of information and 

2 175 ‘a 
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absence of ideas), whereas mistake implies the presence 
of false ideas, yet their juristic effects are the same. It 
comes to much the same thing whether you frankly 
don’t know, or think you know but are mistaken. 
ERROR IS OFTEN NOT MATERIAL.— There are one or two 
preliminary observations to be made. In the first place, 
it must be noted that it is not every error that excludes 
consent; indeed, the general prificiple is that error is 
immaterial, because it uSually affects a person’s motives 
only; now, the motive or inducement which leads one to 
make a contract is as a rule immaterial. “‘Motives,” it 
has been said, “are not actionable.” Suppose you buy 
shares counting upon a rise—‘‘on the bull tack,” as 
the saying goes. You will have to take delivery and 
pay for them, however much the course of the market 
may disappoint you. There is present kere the Consensus 
ad stem required for a contract, although the expectation 
“tip” which induced you to buy has turned out to be 
Sar wrong. The cases where error is material are 
really exceptional, namely, when it raises the presump- 
tion that the parties to an agreement did not really 
consent, although there was the outward semblance of 
consent. Error of this kind which excludes the idea 
that the parties were genuinely agreed is called essential 
error, as opposed to incidental or non-essential error, 
which has no legal effect. The cases in which error 
affects the validity of a contract are comparatively 
few. = 
GENERAL MAXIMS ABOUT ERROR.—The rule I have 
stated seems at first sight to contradict certain maxims 
found in the Roman texts, such as-‘ the will of one who 
is mistaken has no force” (nulla voluntas errantis eest), 
and “‘persons who are m error cannot be considered as 
consenting” (non videntur qui errant consentire). These 
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general statements have been taken by some to mean 
that any and every error excludes consent and makes a 
contract invalid. If that were so, it would be a dis- 
astrous doctrine; it would destroy the sacredness of 
contract altogether; any man who did not like his 
bargain would have it in his power to challenge it and 
get out of his obligation by simply saying that he had 
been mistaken on some point, and there would be no end 
to litigation. All that the foregoing dicta really mean is 
that there are cases in which the parties, or one of them, 
are so mistaken in their information and impressions 
that the agrement which they have made cannot stand, 


because there has been wanting the requisite concursus. 


-> es 


voluntatum—there has been no real will and no corre-' 


sponding assent. Such mistake does not merely affect 


“the motiyes thateact on the man’s will, but goes to the’ 


very *essence of his intention so that there is only an 


appearance of consent but no real consent. No rule is 


laid down—perhaps none could be—to determine what 
is fundamental error, but many illustrative cases are 
given in the Roman books, as we shall see. 

ONLY EXCUSABLE ERROR GROUNDS RELIEF.—Another 
important point is stressed: 1 Jgnorantia emptori prodest, 
que non in supinum kominem cadit (It is only such 
ignorance as does not bespeak a careless man that will 
avail to give relief). It is often a man’s own fault that 
he is ignorant of or mistaken about a fact; had he taken 
ordinary painseor made proper inquiry, he would have 
avoided the mistakg. Where that is the case he cannot 
escape the consequences, for they are really due to his 
negligence. ¢ ° 

Itshould be noted here that every man is presumed to 
know the daw, t.e. the general law of the land, not the 

1 Dig. 18. 1. 15. Ta 
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* 
rights and wrongs of a particular disputed question; it is 
only ignorance of fact that grounds relief. 

There was, of course, legal redress even for non- 
essential error (for a falsa causa), if it had been induced 
by any deceit, any fraudulent misrepresentation, of the 
other party; but the relief was granted, not on the 
ground of the error, but of the fraud which was re- 
sponsible for it. 

The following are the chief matters upon which error 
may arise in connection with a consensual contract like 
sale: in each case we have to consider whether the error 
is essential or not.} ®© 


(1) Error in Negotio 


Error as to the kind of contract. If the parties, 
misunderstand the nature of the proposed agreement so 
far that they are really intending different contracts 
altogether, then there is no contract because there is no 
real consent. Any error as to the legal character of the 
transaction is fatal, for that means that the parties are 
agreeing to different contracts producing different legal 
effects. Suppose I hand you money meaning it as a gift, 
and you take it thinking you are getting it on loan, that 


= = a ~ 
constitutes neither donation nor loan, because, we are 


contemplating wholly different legal consequences. Cases 
of this kind are rare; there is one in the English books 
where an illiterate man executed a deed, which was not 


| read over to him but was described as a discharge of 


arrears of rent, whereupon he said’ “If it be no other- 

wise Iam content,” and put his name to it. It was, in 
Ce A 

fact, a general release of all claims: the deed was 

held void. 


1 For the texts reference is made to my Roman Law of Sale, 
PP- 27, 59- 
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(2) Error in Corpore 


The parties are mistaken as to the identity of the 
subject-matter of the contract, each thinking of a 
different thing: the contract is void. But if the mis- 
take is about the identity of an accessory, there being 
agreement as to the principal subject-matter of the 
sale, that does not amount to essential error. Thus in, 
a sale of lands it was stipulated that a slave Stichus was 
to pass with the lands, but it was not clear which of 
several slaves of that name was meant, the buyer and 
seller having,had different individuals in view; the sale 
of the lands is good notwithstanding this ambiguity, and 
the Stichus whom the seller meant is the one that is due. 
It makes no difference even if the accessory is of more 
value than the pgincipal thing, as when a house is bought | 
for the Sake of its marble adornments, its statues, or 
frescoes. 

(3) Error in Persona 


Error as to the identity of the person with whom a 
contract is made may readily take place when the con- 
tract is made with an agent, or when a partnership | 
dissolved, or a business changes hands unknown to a 
customer, etc. JRomaneLaw held such error to be fatal 
to consent when it was material for one party to know 
who the other party was, e.g. A gets an advance of money 


from an agent for B, a notorious moneylender, thinking pe 





made and that B gan recover his money by condictio 
sine causa. Of course, in many cases a mistake of 
identity makes ne dfiference; thus in ready-money sales 
it issall one whether Smith or Jones is the buyer, but in | 
a credit sale it is an important nfatter whether the buyer > 
is worthy of credit. In case of marriage, error as to the 
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party would no doubt be held essential; suppose an 
‘imposter turns up at the wedding and personates the 
bridegroom, the lady could say, “I did go through a 
form of marriage with this man, but I thought he was 
somebody else”: the Court would, no doubt, declare the 
marriage null and void. 

ENGLISH CASES FOLLOW THE SAME PRINCIPLE.—In 
the leading English case of Smith v. Wheatcroft,* 
L.J. Fry turned to the Roman Law and Pothier for 
the principle to be applied, and cited a passage not by 
way of illustration merely but as a decisive authority. 
The decision was that if there is an error “n the person 
with whom a man supposes he is contracting, and the 
consideration of the person forms an ingredient in the 
agreement, this annuls the contract; while, if the con- 
tracting party would equally have m&Gde the, contract 
with any other person, the contract will not be void, 
although it may be voidable. It was pointed out that 


personal considerations enter into a contract of loan or „ 


a contract for the sale of a ticket to witness a theatrical 
performance on the first night of a play, and error as to 
the identity is therefore fatal. On the other hand, if a 
jeweller sells a ring in his shop to a man whom he 
erroneously believes to be a man@f means and allows him 
to take it away without payment, it was held that, as the 
error related to payment only and the jeweller would 
have been equally willing to sell the ring to any other 
person, the contract was not thereby avoided. This 
test has been applied in a series of English cases since 
that date. e 
(4) Error in Noriiine 


A mistake about the name has, in general, no effect. 


If the parties intend the same specific thing but give ita Ž 3 


19 Ch: D: 223; 
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wrong name, that is a mistake merely in the expression 
and not in the intention, and a Court of Law will correct 


it by the context or by proper extrinsic evidence. Falsa 4 


demonstratio non nocet dummodo constet de persona. 


(5) Error in Substantia or Materia 


= ; 
This is the case that gave most trouble. The accepted 


view of the Roman Law down to a century ago was that, 
if a man agreed to buy a thing which was of a different 
material from what he supposed, the mistake was 
fundamental (error in materia or substantia); but if it 
did not possess the qualities or properties which he 
thought it did, such mistake (error in bonitate) was 
immaterial. Savigny’s criticism showed that this dis- 
tinction was irréievant and unfounded, and he deduced 
fron? the illustrations given in the Roman texts the 
following principle:— 

Where a question arises as to qualities, a distinction 
must be drawn between those which constitute the 
essence of the thing according to the ideas prevalent 
in the particular trade, and qualities which are not 
essential. If qualities of the first kind are mistakenly 
attributed to the thing,*that is essential error and makes 
the contract null, for the actual thing and the supposed 


thing are totally different things and belong to different — 


commercial categories. 

ROMAN ILLUSTRATIONS.—Let us glance through the 
illustrations and sge how this rule is reached. The 
lawyers give five sets of examples of error as to quality: 

(1) If vessels ef bfonze or base metal are bought for 
gold the contract is void, even though the articles are 
plated. The reason is not the abstract idea of difference 
in the material, but the fact that according to ordinary 
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usage gold and silver articles are a class of goods by them- 
selves, and the workers in them form a special class of 
craftsmen, and the precious metals are distinguished from 
the base metals by their intrinsic value. On the other 
hand, a mistake about the fineness of gold has no effect 


on the contract, because gold may be alloyed to a certain 


extent without ceasing to be goldjin the ordinary trade 
sense. 

(2) A man buys a table as being mahogany; it is 
really only common wood stained; the contract stands, 
but the loss must be compensated. Here the purpose 


and form of the article is of first importance®and the kind “ 


of wood is a secondary consideration. Possibly the 
reason why compensation is due is that there was a tacit 
promise by the seller to supply a mahogany table. 

(3) If vinegar is bought for wine, the®contra¢ is void; 
but if it is just wine that has gone off or turned, the*con- 
tract stands. This isan easy case, because there is com- 
plete disparity between the two commodities. 

(4) A female slave is bought for a male slave; the 
contract is null. It is clearly stated that the mistake as 
to sex is essential, and that absolutely refutes the old 
theory that it was mistake about the material that made 
the difference between essential“and non-essential error, 
for, of course, there is no difference of substance or 
material between a male and a female slave. Savigny’s 
principle quite explains the decision. The difference in 
economic value is the material point; male and female 


er-s 
` 


slaves had different employments womep were set * 


mainly household tasks, men were used for trade er 
agriculture. Sg 


(5) The most difficult case* relates to a sale of olds 3 


clothes for new. On the above principle that would not 
4 Dig. 18. x. 45. 
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be essential error; yet we are told that the buyer recovers 
the difference in value if the seller was innocent, and 
full damages (his interesse) if the seller fraudulently 
took him in. The reason for the latter liability is 
clear—it is for the deceit; but it is not obvious why th 
innocent seller should be liable at all. The simples 
explanation would be to assume that he sold the clothes 
expressly or impliedly as new, e.g. the buyer may have 
shown that he wants new clothes and yet have been 
supplied with second-hand clothes done up to look 
like new, so that the seller is in breach of an implied 
condition. Phis text clearly indicates that there had 
been a progress of opinion on the whole matter. 

CASES OF MISDESCRIPTION.—Some of the cases put 
under the head of error are more accurately ara. 
as cases,of mi¢description, as to which the Sale o 
Goo@gs Act provides: ‘‘ Where there is a contract for the 
sale of goods by description, there is an implied con- 
dition that the goods shall correspond with the descrip- 
tion.” It has long been the law that if something else 
is delivered instead of the article described, the buyer 
may reject, and recover the price if he has paid it. 
Thus in Gompertz v. Bartlett’ the purchaser of what 
purported to be a foreign bill of exchange, but was 
really € domestic bill and worthless because unstamped, 
was held entitled to recover the price from the vendor 
on the ground that the article did not answer the 
deseription of what was sold, viz. a foreign bill. Where, 
however, the article tendered answers the description, 
the buyer must (in the absence of a warranty and of 
fraud) take it with altfaults. Thus in Wieler v. Schilizzi* 
thee was a contract for the sale of Calcutta linseed, 
and it was held that the buyer had a right to expect an 

1 (1853) 2 E. & B. 849. 2 (1856) 17 C.B. 619. 
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article saleable in the market as such. “‘If a man buys 
an article as gold, which everyone knows requires a 
certain amount of alloy, he cannot be said to get ‘gold’ 
if he gets an article so depreciated in quality as to consist 
of gold only to the extent of one carat.” The general 
rule is that misdescription on an important point makes 
the contract null and void, while if it relates to a second- 
ary or minor matter there is ground for a claim for 


compensation. 
In a Scottish case a man contracted to buy a “deer 
SS = 

forest. It so happened that when the shooting season 


came round there were no stags on it, only a few hinds 
attracted to it by the pasturage. It was held that there 
was essential error as to the nature of the subject-matter, 

d the contract was set aside. 

ENGLISH CASES ON MISTAKE INNOCENTLY INDUCED. 
—A full statement of the English rule governing all 
questions of mistake as to the subject-matter of the 
contract arising from an innocent misrepresentation 
will be found in Kennedy v. Panama Mail Co “An 
innocent misrepresentation or misapprehension does 
not authorise a rescission unless it is such as to show 
that there is a complete difference in substance between 
what was supposed to be and what was taken, so as to 
amount to a failure of consideration.” Referring to 
some of the above texts of the Roman Law, Lord 

“Blackburn observed: “‘The principle of our law is the 
same as that of the Civil Law; and tke difficulty, in 
every case is to determine whether the mistake or 
misapprehension is as to the substance of the whole 
consideration, going as it were to the rot of the matter, 
or only to some points, even if it be a material peint, 
an error as to which does not affect the substance of 


1 (1867) L.R. 2 Q.B. 580. 
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the whole consideration.” The Roman example of a 
female slave thought to be a virgin when she was not 
may be compared with Street v. Blay, where it was 
held, in the case of a horse supposed to be sound bu 
not really so, that if the belief was induced by an honest 
representation as to its soundness, though it may be 
clear that both vendor and purchaser thought that they 
were dealing about a sound horse and were mistaken, 
yet the purchaser must pay the whole price, unless there 
was a warranty. If the misapprehension relates only 
to some quality or accident, even though that may have 
been the actuating motive to the purchaser, yet the 
contract remains binding. 

MUST THE ERROR BE COMMON TO BOTH PARTIES ?— 
It should be noted that by English Law a sale will not 
be avoided by éhe mistake of one side alone as to a 
material attribute, unless produced by the other party— 
it must be a case of common mistake. The House of 
Lords has laid down the same law for Scotland in 
Stewart v. Kennedy:* “In the case of onerous contracts 
reduced to writing, the erroneous belief of one of the 
contracting parties in regard to the nature of the obliga- 
tions which he has undertaken will not be sufficient to 
give him the right to rescind, unless such belief has been 
inducetl by the representations, fraudulent or not, of 
the other party to the contract.” Again, in Smith v. 
Hughes, where X bought oats from Y thinking 
were old oatseand they proved to be really new oats, 
but Y had done nothing to induce the mistake, it was 
beld that “the contract could not be rescinded, and it 
was observed that passive acquiescence of the seller in 
theeself-deception of the buyer does not entitle the latter 

12B. & Ad. 456. 2 (1890) 15 App. Cas. at p. 121. 

3 (1871) L.R. 6 Q.B. 597. 
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to have the contract set aside. In the Civil Law, on 
the contrary, the sale was always avoided by the 
buyer’s essential error, no matter whether the seller 
shared in it or not; and in the latter case, whether he 
passively acquiesced in or actively furthered the mis- 
conception. 

(6) Error of Motive 


It was said above that, if the whole essentials of an 
agreement are correctly understood, an error in the 
interest or motive operating on the will as an inducement 
to agree has, in general, no effect. Assent may have 
been given owing to an unfounded expectation of some 
advantage, and the other party may be aware of the 
mistake, still the agreement stands good, provided the 
latter did not induce the vain hope; if he did, there may 
be relief on the ground of the dolus which was or 
for the mistake. But there are exceptions to the rul 


promised to sell SIS Ca under the piskalten idea (falsa ~ 
D) that he was legally bound to do so by the express 
terms of a will: there the error vitiates the consent, and 
the seller can take proceedings for release from his 
promise, and has a good defence to any action by the 
promisee to enforce the promise.” 3 


(7) Error as to the Existence of the Subject 


If the subject sold has perished or been totally 
destroyed before the making of the, contract, the sale 
is absolutely void, and the knowledge of the parties 
makes no difference to the rule. @uf the rule really 
belongs to another department of law; it is noteon 
mistake, but on the impossibility of performance owing 
to the non-existence of the thing, that the rule is based: 
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there can be no sale sine re, without something to which 
the contract can attach. Exactly the same principle 
is laid down in the Sale of Goods Act, and it is based on 
Couturier v. Hastie,» where a specific cargo was sold 
which had previously been lost at sea. The Court pro- 
ceeded on the view that the parties having contemplated 
something as existing which was really non-existent, 
their agreement failed for want of any real contents. 
It was unsuccessfully argued for the defence that what 
the parties meant to contract about was the expectation 
(spes) of a cargo, subject to whatever might have 
happened af€er it was shipped. Similarly, the sale of 
an annuity dependent on a life that had, unknown to 
either party, already expired at the date of the contract 
was held void, and the purchaser obtained return of the 
price.” Š e 

Wehat if the subject of a sale is accidentally damaged 
and to some extent destroyed before the completion 
of the contract? The line taken is, that just as 
total destruction makes the contract null by rendering 
performance quite impossible, similarly partial destruc- 
tion excludes anything more than partial performance. 
An attempt is made to lay down equitable rules regarding 
the validity and effectsef the contract on the assumption 
of knowledge of the accident that has happened. What 
would the innocent party probably have done about 
entering into the contract had he been aware how much 
of he subject sold was prestable and how much was 
not? Paul gives the example of a house which has been 
partly burnt out, and makes the question turn on how 
much of the builglime is left standing: if the larger part 
is destroyed, the buyer cannot be compelled to go 


1 (1856) 5 H.L. 673. 
2 Strickland v. Turner, (1852) 7 Ex. 208. 
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a 
through with the contract, and may demand return 
of any part of the price he may have paid ; -but if the half 
or anything over is saved, he must implement the contract 
subject to an abatement of the price proportionate to 
the depreciation in value due to the fire. All the possible 
cases are discussed according to the state of the parties’ 
information and the extent of the damage in Digest 18. I. 
34. Some of the decisions seem to fe rather arbitrary and 
unsatisfactory. 


(8) Error in Quantitate z 


Where the misunderstanding relates to,the amount 
of the price or the quantum of the thing sold, it is essential 
_error if one party believes that he is being offered more 
than the other party actually promised; in the contrary 
case the contract stands good for the smaller of the two e 
| quantities. Thus if a landlord who is letting a farm 
thinks he is offered a better rent than the offerer meant to 
| give, there is no contract of lease; but if he thought the 
offer was less than it really was, the contract stands, and 
the rent will be the lower sum, for they are agreed as to 
that, seeing the offerer was willing to give more. An 
error as to the extent or quantity of the subject was not 
essential error; but it might let in a claim for augmenta- 
tion or diminution of the price in certain cases (see 
Roman Law of Sale, p. 87). 

Where there is proof of essential error under any of 
these heads, the contract is void and not merely voidable; 
it is destitute of legal effects, and not merely capable of 
affirmation or rejection at the party’ option® 


° 
1 Dig. 19. 2. 52-@ » 
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LECTURE XII 
CASES IN THE LAW OF CONTRACT (contd.) 


2. OBLIGATIONS QUASI EX CONTRACTU ` 
JUSTINIAN treats of this group of obligations in his 
Institutes, iii. 28, but merely says negatively that this 
head comprises all obligations which arise neither ex 
contractu nor @x delicto, i.e. which cannot be traced to any 
mutual agreement between the parties, and are not 
founded on any wrongdoing—a description too wide in~ 
its terms and not very illuminating. What is meant is 
“that these obligations arise, independently of the will 
of parties, by mere operation of law (ex lege). He has 
been criticised for not laying down any common quality 
of the various cases he mentions under this head; he 
does not go much beyond_Gaius, who says they arise 
from multifarious causes (ex variis causarum figuris). 
The answer is, that it is scarcely possible to reduce them 
to a single principle. All that can be said is, that when 
parties come into certaen relations in the intercourse of 
life, tht law for reasons of equity and policy creates 
certain rights and imposes certain duties, as if they had 
contracted, although, in fact, they have not done so. If e 
these is any common note, it is that they are mostly 
fiduciary relationshjps. 

e As to terminology, lawyers use various short names 

more or less appropriate. Quast-contracts is a conven- 

_ lente abbreviation, to which there is no objection jf the 

quasi is understood to signify that the resemblance to 

contract lies, not in their mode of origin, but in the 
e 189 = 
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resulting rights and duties. They have been called 
“fictitious” contracts, being an extension by analogy 
of the sphere of contract. They are not identical with 
the “implied” contracts of modern law, some of which 
are true contracts inferred from the conduct of parties. 
The phrase describing them in the Indian Contract Act— 
“ certain relations resembling those created by contract” 
~. —fairly represents the Latin phrase. 

The commonest examples of this class are negotiorum 

gestio and condictio indebiti. 


_ <A. NEGOTIORUM GESTIO (unauthorised intervention in 
k >s anōther’s business). Digest, 3. 5. Code, 2. I8. 
Where a person intervenes in another person’s affairs 
without authority or legal title to do sq and without His” 
knowledge (usually in his absence), in order to avert a 
loss, the prætor recognised that he (the gestor) shad a 
right to be repaid his outlays with tert aa to be 
relieved of all liabilities; while the principal (dominus), 
on the other hand, had a right to am accounting, and a 
claim for any loss resulting from the fault of the gestor. 
The latter was liable in damages unless he acted with — 
business-like care (exacta diligentia), because he had 
volunteered to undertake the work; in cases ôf great 
emergency where the intervention averted total ruin, 
=~ there was no responsibility except for gross negligence, 
> ft. e. some fault may be excused. To justify the inter- 
vention, it must be for the interest eof the dominus and 
there must be urgency; things must "be going wrong, e.g. 
| crop ripe and no one to harvest it; debts falling due and 
no one to meet them; lawsuit raised and no appearence 
— entered for defendant.” The action taken is to good 
purpose (utilitatis causa), if it was such as a reasonable 
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principal must have approved had he been aware of the 
circumstances, or if, when it comes to his knowledge, he 
adopts and ratifies it. The texts repeatedly insist on 
the condition si utiliter gessit ab initio; if what was done 
was a thing that should have been tried, looking to the 
position of affairs at the time, there is always a claim for 


compensation, whether it succeeded or not. Suppose a 


. the expenditure has not secured the result intended, e. £: oh 


money spent on the cure of a sick slave or on the repair 

of a tottering building, in vain as it turns out, still these 
disbursements are recoverable, because it is the in- 
tention, not ethe issue, successful or otherwise, which 
must be looked to. It will bemoted that the claim is_ 4 
limited to reimbursement of reasonable experises, and 
does not include remuneration for the time and trouble 
“involved. The elaim fails if the gestor had no right to 
interfere, “having been forbidden. It is also a condition 
that he must have meant to get back his money (quasi 


 receptiiyus), he must have acted as a matter of business, 


intending to lay the other under a legal obligation; if his _ 
motive was a generous impulse or a sense of duty, hè 
has no claim. If the “interference was officious and ~ 


interested, with a view to the gestor’s own profit, he can 


only sue for his outlaws to the extent of the other’s 
enrichment. ri 
MODERN LAw.—In the Law of Scotland these principles 
have been adopted with practically no change. La 
In England they have not been accepted to the sam Z 
degree, except in so far as the rules of salvage and cases “4 
of “agency by necessity ” in an emergency are referable bs 
to this doctrine. ẹ Tke owners of a ship salved when in Æ 
danger of shipwreck, or derelict, or captured are bound + 
to pay compensation for salvage services voluntarily 
t-> Bell’s Prin. 540-541, and Gloag, Contract, znd ed., p. 334. ~ 
e e 
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rendered and personally performed, on the principle that 
their affairs have been attended to to their advantage. 
“Salvage resolves itself into the equity of rewarding 
spontaneous services rendered in the protection of the 
lives and property of others.” 1 The exceptional treat- 
ment of salvage may be due to the fact that the doctrine 
grew up in the more urbane atmosphere of the Court of 
Admiralty. In general, however, English Law looks 
askance at unsolicited services however meritorious, and 
no right of action is created by a “voluntary courtesy.” 
Lord Justice Bowen has observed: “The general 
principle is that work done by one man to preserve or 
benefit the property of another does not create any 
obligation to repay the expenditure. Liabilities are not 
to be forced upon people behind their backs, any more 
than you can confer a benefit on a manvagainst his will.""~ 


-~ 


B. CONDICTIO INDEBITI eo 


This is the subject of Digest 12. 6. A brief account 
is given in Institutes, iii. 27. 6. 7, as follows: “A 
person to whom money, not owing, is paid by mistake 
is thereby laid. under a guasi contractual obligation; 
an obligation, indeed, which-is so far from being 
contractual that, in strictness, it may be said fo arise 
from the extinction rather than from the formation 
of a contract; for when a man pays over money 
intending thereby to discharge a debt, his purpose 
clearly is to undo a bond already formed, not to 
create a fresh one; while the person who takes the 
money comes under an obligation<exgctly as if he had 
received it on loan, and therefore he is liable to a personal - 
action (condictio). Uncer certain circumstances money 

1 The “Calypso,” 2 Hagg. 209. 
c r 
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which is not owed, and which is paid by mistake, is not 
recoverable; the rule of the older lawyers on this point 
being that wherever the defendant’s denial of his obliga- 
tion is punished by duplication of the damages—as it is 
in actions under the Zex Aquilia, and for the recovery of a 
legacy—he cannot get the money back on this plea. 
The older lawyers, however, applied this rule only to 
legacies of specific sums bequeathed in the damnatio 
form; but by our Constitution, by which we have placed 
ee pees ey aE = 
all legacies and trust bequests on the same footing, we 
have made this duplication of damages on denial an 
incident of alf actions for their recovery, _provided the 
legatee or beneficiary is a Church or other holy place 
hallowed by its consecration to religious and pious uses. 
Such legacies, although paid when not due, cannot be 
reclaimeda’ j 
The reason for the exclusion of the condictio in the 
case of certain peremptory obligations where denial 
~of the debt involved double liability (4s crescens) is 
not stated: Two alternative explanations have been 
suggested: (1) That the payment was not without 
considération, because it was a compromise of an 
awkward claim (transactio litis) and therefore final; peace 
was boyght by paying the sum demanded rather than 
œ run the risk of incurring the penalty. (2) That the penalty 
would have become a dead letter had the law allowed the 
condictio in.this case, for the debtor could have disputed 
the Gebt with impunity by first paying it and then suing 
for recovery on the ground of mistake; if he failed, he 
would elide the penalty because he was not defending a 
lis crescens. Eren 
Féur conditions necessary to raise the claim follow at^ 
once from the definition: 
(x) Solutio: some prestation or render must have been 
e 4 13 
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made with the view of satisfying and thereby extinguish- 
ing an obligation.. ~ k 
(2) Indebitum: there must be no subsisting obliga- 
tion or debt of any kind. Even a natural obligation to 
pay was a bar; if a man pays money, wrongfully 
supposing that he is liable civiliter, whereas in fact he is 
only bound naturaliter and need eot therefore have paid, 
he cannot on that ground have his money back. It is 
immaterial whether there never was a debt at all, e.g. 
contract null for informality; or whether a valid debt 
has been extinguished by discharge or prescription ; or 
-~ whether there may be a debt hereafter (conditional debt): 
none of these is a subsisting obligation. It is also in- 
+ debitum, if payment is made to or by. the wrong person— 
$, to one who is not the creditor nor his Jepresentative, oF 
~ -by one who is not the debtor nor his agent. e 
= (3) Error: the payment must have been made under 
the mistaken belief that there was a debt to extinguish— 
„indeed, even a doubt or scruple will serve. But payment i 
_ of money made in the knowledge that it was not owing 
_ was presumed to have been intended as a gift. The 
| difficulty arises here whether the mistake must always be 
one of fact—does error in law ever entitle to repetition ? 
On the one hand, there is the maxim that ignorance of 
the law never gives ground for relief (excépt to persons 
who are supposed to be inexperienced and are therefore 
“privileged not to know the law, such as minors, women, 
soldiers, and rustics), whereas a mistake as to fact ‘may 
always be pleaded as a ground fer relief.} Papinian, 
on the other hand, makes this plain distinction, that a 
mistake in law does not assist you ir acquiring a right 
and does not hinder you from averting a loss; ? from 
which it follows that here, since it is a question of 


1 Dig. 22. 6. 9 pr. 3 Ibid., 22. 6: 7- 8: 
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recovering what belongs to you, the mistake in law 
should not stand in the way. Then there is the dictum 
about negligence in payment: ignorantia emptori prodest 
que non in supinum hominem cadit. Perhaps the 
prevailing rule is that mistake, whether as to fact or law, 
justifies relief provided it is excusable, provided there 
has been no negligence or want of reasonable care on the 
part of the claimant, e.g. failure to take expert advice on 
a proper occasion.? By “knowledge of the law” in these 
maxims is meant such knowledge as an ordinary person 
should possess, or can procure by taking competent 
advice. © 
(4) Lastly, the payee must have believed the money ~ 
was owing when he took it, or at all events must have L 
been in doubt about it: to pretend to be a creditor and ite 
*take money as sech which is not owing was construed as £ 
theft ( furtum). p k 
BURDEN OF PRrOooF.—As to the burden of proof, it falls 
on the claimant in the ordinary case; he must prove 
solutio, indebitum, error, and his own bona fides. I two 
cases at any rate matters were made easier for him: (I) 
-If the defendant fraudulently denies the fact of payment 
and the plaintiff proves it, the onus shifts, and it is now 
for the defendant to preve the existence of a debt. (2) 
Where*the plaintiff belongs to one of the privileged 
classes who are not required to know the law, he need | 
only prove payment, whereupon the whole burden of c 
proying the faisness and legality of the transaction falls 
upon the defendant, 
. MEASURE OF DAMAGES.—As tô the measure of damages, 
the successful plgintiff recovered what he had handed 
ove, in so far as it was extant, or so far as the defendant 


z aad + 
L Dig. 189-1115: 1 2 Ibid., 22. 6. 9. 3-- zá P 
s Tid. 13. 1. 18. 
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was enriched by it at the moment of joining issue. If 
it was money, it did not bear interest; if it was something 
else, all profits and accessions had to be restored with it. 
If it was a slave and the defendant had meantime given 
him his freedom, he would simply have to assign his 
rights as patron and heir, that being all that was left. 

SCOTS AND ENGLISH LAw.—For the application of the 
principle in the law of Scotland, see Gloag, Contract, 
2nd ed., p. 60, and in the law of England, see Leake, 
Contract, 7th ed., p. 66; Chitty, Contract, 17th ed., 
p- 66. 

ERROR IN LAw.—In-neither system is # an absolute 
rule that money paid under mistake in lawecannot be 
recovered. In Scotland it seems to be still a moot point 
in what cases, if any, redress for payment made in error 

_ of law should be given. The most favorable case would® 
be where the payment was made, not in ignoranceeof a 
general principle of law, but under an erroneous im- 
pression as to the true construction of a particular 
contract or deed, e.g. overestimate of one’s liability? 


. CONDICTIO CAUSA DATA CAUSA NON SECUTA. Digest 
~ -- 12. 4=—Closely akin to the above is the action for recovery 
~ of money paid for a consideration which has failed, known 
by the uncouth and almost untranslatable name con- 
dictio causa data causa non secuta. When a person gave 
— money or other valuable consideration in the special 

_ view of a certain event, or on the understanding that he 
was to receive some counter-prestation, and such evént 
or prestation failed, he was allowed“by Ronfan Law to 
bring this action against the other party for recovery of 
the value received. This was a particular example of 


1 Dickson, 16 D. 586, wkere doubts were expressed whether 
certain obiter dicta in two earlier House of Lords appeals had 
settled the law for Scotland. 
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5 
the general rule of equity, that no one should be enriched 
without sufficient consideration (sine causa). The object 
of the giver might be to procure some agreed-on return 
at the hands of the other party, as when he executed his 
part under a contract of exchange; or, again, he might 
have made over property in the anticipation of some 
future event, e.g. he might have given a dowry in view 
of a marriage which for some reason did not take place, 
or made a mortis causa donation to a person who after- 
wards predeceased him. _The action applied equally to 
both cases, but there was this distinction: in the latter 
case the nam-occurrence of the contemplated event 
almost always imposed the duty of restitution, whereas 
in the former case it was a good answer to the claim for 
restitution if the defendant could show that his failure 
“to execute the ceunterpart was due to accident ( fortuttus 
casus) or was imputable to the fault of the plaintiff. 
(See various examples in the above Title.) Some of the 
cases would fall under a different denomination in our 
law; But the obligation arising from the “natural duty 
of restitution” in certain circumstances is fully recog- | 
nised in the Scottish authorities. In special circum- f __ 
stances the action has other names, e.g. condictio frit a 
condictio ob turpem causam, e.g. money paid to induce a — 
person*to return a deposit; condictio ob injustam causam, 
where there has been enrichment in a way which the law _ 
reprobates, e.g. exaction of usurious interest. Condictio ~ 
Sine causa in aewide sense seems to embrace all the above 
cases where property has got into the hands of a person 
without any real or sufficient ground at all. In a strict 
sense, it covers gertain cases of unjustifiable enrichment 
where the foregoing condictiones were excluded for some 





1 See Stair, Inst. i. 7. 7; Ersk. Inst. iii. 1. 10; Kames, Equity, 
131. at. 
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reason or other, e.g. loan by a pupil where the borrower 
has spent the money in good faith; 1 document of debt 
remaining in the creditor’s possession after payment of 
the debt; * earnest retained by the seller after the sale 
has been executed. There always remained a few cases 
of unjustifiable enrichment for which there was no 
remedy by suit, e.g. expenditure by a bona-fide possessor 
on a res aliena.* 

Scots LAaw.—The most recent and instructive case is 
Cantiere San Rocco v. Clyde Shipbuilding Co.® 

In May 1914 an Austrian firm contracted with Scottish 
engineers to build and supply marine engires, and paid 
an instalment of the price on the signature of the contract. 
Before anything more than preparatory work was done, 
the outbreak of war turned the Austrian firm into alien 
enemies, the result of which was not toerescind the con-© 
tract ab initio but to preclude further performance. 
After the restoration of peace, the Austrian firm sued 
for restitution of the instalment which they had paid. 
The Court of Session refused the claim on the ground that 
the contract was not annulled, but only discharged as 
regards further performance, which had become im- 
possible, and that it stood good as regards rights accrued 
under it before the war. The House of Lords reversed. 
the judgment and ordered repayment of the inst&lment 
paid in advance, holding that by the Law of Scotland the 
Roman principle expressed in the phrase condictio causa 
data causa non secuta applied wherever tke counterpart 
promised for the consideration given was not forthcom- 
ing, whatever the cause of the failure might be. ‘ 

This case brought out prominently;a divergence of 


à € 
™+ Inst. ii. 8. 2. ” 2 Code, 4. ee: 
s Dig. 19. 1. 11. 6. «Dig. I2. &: 
® [1924] A.C. 226 (1922 S.C. 723; reversed 1923 s C. (H.L.) 105). 
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. 
view between the law of England on the ant ina and 
that of Scotland and other countries on the other, and 
the dispute resolved itself into a contest between the two. 
The English principle, as applied in the “Coronation 
Cases,” was the sheet-anchor of the defence; the Roman- 
Scottish view wassuccessfully maintained by the plaintiffs. 
Two judicial expressigns of the two points of view were 
so frequently cited in argument and carried such weight 
with the judges that I must quote them verbatim. The% 
English view was thus stated by Collins M.R. in Chandler 7 
. : DE raea S 
v. Webster :}) ‘‘ Where, from causes outside the volition 
of the parties, something which was the basis of, or 
essential t© the fulfilment of, the contract, has become 
impossible, so that, from the time when the fact of that 
impossibility has been ascertained, the contract can no 
“further be perf®rmed by either party, it remains a 
perfectly good contract up to that point, and everything 
previously done in pursuance of it must be treated as 
rightly done, but the parties are both discharged from 
further performance of it. If the effect were that the 
contract were wiped out altogether, no doubt the result 
would be that money paid under it would have to be 
repaid as on a failure of consideration. But that is not 
the effect of the doctmne; it only releases the parties 
from flırther performance of the contract. Therefore 
the doctrine of failure of consideration does not apply. 
The rule adopted by the Courts in such cases Is, I think, e 
togsome extert an arbitrary one, the reason for its 
adoption being thaf it is really impossible in such cases 
to work out with any certainty what the rights of the 
parties in the qertt which has happened should be. 
Tine has elapsed, and the position of both parties may 
have been more or less altered and it is impossible t 
1 [1904] 1 K.B. 493, at p. 499. E, aa 
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adjust or ascertain the rights of the parties with exacti- 
tude. That being so, the law treats everything that has 
* already been done in pursuance of the contract as validly 
- done, Dut relieves the parties of further responsibility 
<. under it.’ 

Chandler was the case where a loyal subject, who had 
contracted to pay £141 for seats to view the Coronation, 
procession and had paid in advance £100, was adjudged 
to pay the balance though the procession had not taken 
place, a result that scarcely commends itself as equitable. 

The Scottish angle of view is expressed in a passage 
that has become a classic from the opirion of Lord 
President Inglis in Watson v. Shankland :* “Phere is no 
rule of the Civil Law, as adopted into al modern muni- 
cipal codes and systems, better understood than this— 
that if money is advanced by one pacty to a mutual* 
contract, on the condition and stipulation that something 
shall be afterwards paid or performed by the other party, 
and the latter party fails in performing his part of the 
contract, the former is entitled to repayment of his 
advance, on the ground of failure of consideration. In 
the Roman system the demand for repayment took the 
form of a condictio sine causa, or a condictio indebiti, 
according to the particular circumstances. In our own 
practice these remedies are represented by the action o 
restitution and the action of repetition. And in all 

- systems of jurisprudence there must be similar remedies, 
for the rule which they are intended te enforce is. of 
universal application in mutual contracts. Ifa person 
- contract to build me a house, and stipulate fhat I shal 
advance him a certain portion of «he price before he 
begins to bring his materials to the ground, or to perform 
any part of the work,*the money so advanced may 


ae 


1 1871, 10 M. 142, at p. 152. 
fe e 





e Sere 
. => meal 5 
e CASES IN THE LAW OF CONTRACT zor 
& v : 

certainly be recovered back if he never performs any part, =- 
or any valuable part, of his contract. No doubt, if he — 
performs a part and then fail in completing the contract, « ~ 
I shall be bound in equity to allow him credit to the 
extent to which I am lucratus by his materials and labour, — 
but no further; and if I am not lucratus at all, I shall be © 
entitled to repetition of the whole advance, however great 
his expenditure and consequent loss may have been.”’ 

The Roman Law, as stated above, was explained with 
such precision and accuracy, and so well documented 
from standard sources ancient and modern, that it 
would be idl to go over the ground again. What the 
House of Lords decided, in effect, was that this action 
formed part of the Law of Scotland. 

The full report of the case will repay careful eet 
œit was ably argiwed, especially by Mr Normand (now the 
Lord Advocate), and the opinions of three of the noble 
Lords can only be described as admirable prelections on 
the Roman Law. 

Lord Shaw made a vigorous onslaught on the “ Corona- 
tion Cases” (which, be it observed, never reached the 
House of Lords), and other learned Lords markedly 
reserved their opinion or actually hinted doubts of the 
soundness of the law leid down in these cases. 

Lor@ Dunedin remarked on “the reluctance of English 
Law to order the repayment of money once paid,” a 
subject trenchantly discussed by him in the earlier case ¢ 
of othe Birkbeek Bank,* where he contrasted the super- 
eminent Roman equity of restitution of unjustified bene- 
fit with thé exiguous relief afforded by the English action __ 
for money paidg ard received. He adduced passages 
from the Digest ? and from Pothier to establish aise a am 


1 Sinclair v. Brougham, frora) A.C. 398. LS 
8. Dig-18, 6. %453,.000 20. os 
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contract to advance money to a pupil unauthorised by 
his tutor was a nullity in law and imposed no obligation 
on the pupil tő restore; yet in equity he was held bound 
to give it back in quantum locupletior.. He added: “I 
make no apology for going to the Roman Law, not as an 


authority, for such it is not, but as instructive how these a“ 


matters should be dealt with, ane as suggestive of the 
true answer to the difficulties of the present case.” 


In conclusion, let me say that I am far from having 
exhausted the case that might be made in support of the 
contention I set out to prove—that the @ivil Law, so 
far from being an .effete system of purelye academic 
interest, is still very much alive. I hope the evidence 
I have been able to adduce has convinced you that the 


complete lawyer must familiarise himself with the* 


principles of Roman jurisprudence in his own interest, 
for it will prove a very present help to the perplexed 
pleader in many a time of trouble. 
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